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THE JUVENILE COURT IN UTAH AS A 
BRANCH OF EQUITY,—CONSTITUTION - 


ALITY. 








The establishment of juvenile courts in the 
various states has been productive of some 
interesting questions. In Utah a recent en- 
actment provides for the establishment of 
such a court which gives power to the judge 
thereof to punish such children, as may be 
shown to be delinquent according to the en- 
actment, even so far as confining the delin- 
quent may seem, to the judge, a necessary 
procedure to carry into effect the corrective 
powers of the court. This feature is a par- 
ticularly good one, as it saves an immense 
amount of cost and places the children, who 
may be found to be delinquent, in the hands 
of one who may become an expert and who 
would be chosen because of his ability to care 
for the welfare of his wards. 

A very large portion of the criminal class 
comes from those children whose parents 
exercise no control over them and who spend 
their time in idleness, get into bad company 
where they contract evil habits and grow into 
criminals. 

In the establishment of the Utah courts a 
delinquent officer or officers are provided 
whose business it is to look after the children 
who are not at school or who may be guilty 
of such conduct, as to bring them within the 
provisions of the enactment. Such children 
are brought before the court which at once 
makes inquiry relative to the delinquency. 
The court has power to summon the parents 
of the delinquent who may be found to be 
contributing to the delinquency of their chil- 
dren and punished, if need be, in the course 
of correcting the delinquent children. That 
such «a court properly conducted, upon the 
basis sought to be established in Utah, is a 
thing most devoutly and earnestly to be de- 
sired, must appeal to the common sense of 
the most intelligent people of our land and 
yet the question has already been raised in 
Utah as to the constitutional right of the judge 
of such a court to deprive a child of its lib- 
erty, in the course of its corrective powers 
granted by the legislature and an appeal has 





been taken to the supreme court’ to ‘test ‘the 
question. The question’ first to be’ ascer- 
tained is upon what foundation revved bers a 
court rest. aS 

On page 662, Vol. 2, Story’s Equity: Fiitie- 
prudence, 13 edition, we find the following : 
‘¢We shall next proceed to the consideration 
of another portion of the’ exclusive jurisdic- 
tion of courts of equity, partly arising ‘from 
the peculiar relation and personal charavter 
of the parties who are proper objects of it, 
and partly arising from the mixture of public 
and private trusts of a large and interesting 
nature.’’ The jurisdiction here alluded’té is 
that which is exercised over the persons and 
property of infants, etc., and in ‘the’ first 
place as to the jurisdiction over the og 
and property of infants. 

The origin of this jurisdiction weenie; tim 
Mr. Story’s standpoint, to have been some- 
what obscure, and after entering into a dis- 
cussion of the subject from a historical stand- 
point, he says on page 666: “Assuming’ that 
the general care and superintendence of ‘in- 
fants did originally vest in the crown when 
they have no other guardian, the question by 
whom and in what manner the prerogative 
should be exercised would not seem open' to 
much controversy. Partaking as it does 
more of the nature of a judicial administra- 
tion of rights and duties in foro conscientiae 
than of strict executive authority, it would 
naturally follow, ea ratione that it should’ be 
exercised in a court of chancery a8 a branch 
of the general jurisdiction originally ‘confided 
to it.’”? On page 675 id., Sec. -1841,' the 
author goes on to state that “‘the’ jurisdic- 
tion of a court of equity extends to the care 
of the person of the infant so far as it ‘may 
be necessary for his protection and education 
and to the care of the property of the infant 
for its due management and preservation ‘and 
proper application for his maintenance: ‘It'is 
upon the former ground principally, that is to 
say, for the due protection and education of 
the infant, that the court interferes with’ ‘the 
ordinary rights of parents as guardians’ by 
nature or by nurture, in regard to the' cus- 
tody and care of the children. For although 
in general parents are intrusted with’ the 
custody of the persons and the edueation of 
their children, yet this is done upon’ the 
natural presumption that the children will be 
properly taken care of and will be brought‘up 
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with a due education in literature and morals 
and religion, and that they will be treated with 
kindness and affection. But whenever this 
presumption is removed, whenever (for ex- 
ample) it is found that a father is found 
guilty of gross ill treatment or cruelty 
towards his infant children; or that he is in 
constant habits of drunkenness and blas- 
phemy, or low and gross debauchery, or that 
he professes atheistical or irreligious princi- 
ples; or that his domestic associations are 
such as to tend to the corruption and con- 
tamination of his children; or that he other- 
wise acts in a manner injurious to the morals 
or interests of his children, in every such 
case the court of chancery will interfere and 
deprive him of the custody of his children 
and appoint a suitable person to act as guar- 
dian to take care of them and superintend 
their education.’’ 

The exercise of jurisdiction over infants is 
inherent in chancery courts or courts of equity 
and every state in the Union has engrafted 
into its foundations the powers of a court of 
chancery or equity, as exercised by the En- 
glish courts, so that in view of the fact that 
the courts of Utah are by virtue of its con- 
stitution imbued with equitable powers and 
the aim and object of the juvenile courts is to 
do exactly what the courts of equity and 
chancery have been doing from time out of 
miad, it follows that, in their very nature 
they are part and parcel of the equity branch 
of the laws of Utah. The juvenile court is a 
court of equity in its very nature. 

If this is true, and who may doubt it, it 
proceeds without a jury to make its orders 
and decrees effective and the constitution 
gives it authority to do so. In speaking upon 
the subject of the jurisdiction of the court in 
chancery over infants, and especially its inter- 
ference between parent and child, Lord Eldon 
in the celebrated case of Wellesley v. the 
Duke of Beaufort (2 Russ 20) said: ‘‘I do 
apprehend that notwithstanding all the doubts 
that may exist as to the origin of this juris- 
diction, it will be found to be absolutely nec- 
essary that such a jurisdiction should exist, 
subject to correction by appeal, and subject 
to the most scrupulous and conscientious 
conviction of the judge, that he is to look 
most strictly into the merits of every case of 
this kind and with the utmost anxiety to be 
right.’’ 





This is the very thing that is expected o 
the judge of the Juvenile Court of Utah who 
is as scrupulously under the same kind of laws 
as those mentioned by Lord Eldon. If then, 
in the estimatiou of the judge it may be for 
the welfare of the child to correct it by con- 
finement, he may do so under the powers of 
the constitution which provides for a court of 
equity, and it follows ‘‘as the night follows 
the day,’’ that, having taken jurisdiction of 
the infant for any of the causes set forth in the 
Utah statutes, a parent should interfere with 
or hamper the court in the exercise of its juris- 
diction the court has inherent power to punish 
such parent for contempt of court. 

The Utah laws embody the very idea of the 
great English chancellors in their meaning 
and spirit, and it remains for the Supreme 
Court of Utah to set a precedent which will 
fully recognize the wisdom and the humanity 
of such an enactment. If the parents of the 
children of any community have not the con- 
trol over their children that they should have, 
and after being held to account by the court 
for the delinquencies of their children, it is a 
matter of the greatest public concern that if 
they do not then take the proper care and 
control over them, there should be provided a 
means by which such children may be brought 
up and educated to become good citizens. 

Parents, such as are herein contemplated, 
have no right to feel that they are unjustly 
treated, if, under such circumstances, their 
children are taken from them. The vigorous 
execution of such laws will have a tremendous 
moral effect upon the consideration of parents 
as to their parental duties. And as the law 
is made for the purpose of commanding what 
is right and prohibiting what is wrong, such 
laws vigorously enforced will prove of most 
practical use upon the rising generations as 
well as a present blessing to the general wel- 
fare of the community. 

There has been a maudlin sentimentality in 
the consideration of our higher courts, about 
depriving parents of the society of their chil- 
dren. When the courts pursue such a course 
as will tend to keep alive and engender the 
proper appreciation, on the part of the par- 
eats, of their obligations to their children, the 
better will they be serving the general welfare 
and the less need for the exercise of the equit- 
able powers of courts for the proper education 
and care for the neglected children. And as 
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the exercise of this care by the courts will be 
entirely in public view and as said by Lord 
Eldon, ‘‘it will be found to be absolutely nec- 
essary that such a jurisdiction should exist, 
subject to correction by appeal and subject to 
the most scrupulous and conscientious con- 
viction of the judge, that he is to look most 
strictly into the merits of every case of this 
kind and with the utmost anxiety to be right,’’ 
the position of such a judge becomes one of 
the most important considerations of the state, 
and his selection should be made with the 
greatest care and a compensation given which 
will secure the very best ability. 

We notice that the Utah law provides only 
for a salary of a thousand dollars for such re- 
sponsibility, we think this a lack of consider- 
ation of the importance of such an office. 

There is a great opportunity for the Supreme 
Court of Utah, not only to do a great good in 
the exercise of its equitable powers for that 
state, but also for the whole country. While 
we do not go so far as the English courts do, 
as to the religious obligations of the parent, 
there is nothing in the laws of England above 
referred to, which are not within the equitable 
powers of our courts. 

The exercise of this jurisdiction is not 
criminal, and the punishments administered 
by the courts in the course of the proper train- 
ing of the child would partake exactly of the 
nature of the rights of a parent—and parents 
have the right to correct their children by de- 
priving them of their liberty. In view of the 
obligations mentioned by Lord Eldon, why 
should not the judge of the juvenile court 
exercise the same kind of control. If itis 
necessary to send him to a reformatory that 
is a part of his education and is one of the 
highest considerations of public policy and the 
manner of it much less expensive and far more 
practical than a jury trial. The equitable 
powers of our own courts in above matters 
are as fully recognized in this country as in 
England, and on p. 2015, See. 1307 of Pom- 
roy’s Equity Jurisprudence, 2nd Edition, he 
says: ‘‘It is well settled, therefore, that a 
court of equity may interfere in behalf of in- 
fants and remove them from the custody and 
control of their father and mother, whenever 
the habits, practices, instruction or example 
of the parent, exerting a personal influence on 
the infants, tend to corrupt their morals and 
undermine their principles, or when the pa- 








rent is neglecting their education suitable for 
their condition in life ; or is endangering their 
property; or is guilty of ill treatment or 
cruelty toward them.’’ This states the Ameri- 
can equitabie doctrine which shows that there 
is practically no difference between it and the 
English doctrine except as to religion. 








NOTES OF IMPORTANT DECISIONS. 


INJURY TO INEXPERIENCED EMPILOYEE—DAN- 
GEROUS WORK—DUTY TO WARN — QUESTIONS 
FOR THE JURY.—In the case of Small v. Brainerd 
Lumber Co., 103 N. W. Rep. 726, it seems that 
Wesley Small was employed as a sweeper in the 
steam sawmill of defendant at Brainerd. While 
attempting to clean a portion of the gearing and 
its connections, which were unguarded, he was 
drawn inte¢ the meshes of connecting cogwheels 
and seriously injured. Through his guardian 
ad litem he brings this action for the damages 
sustained. At the close of the evidence the trial 
court directed a verdict in favor of defendant. 
‘There was a motion fora new triai, which was 
overruled. This appeal is from that order. 

Appellant’s contention on this review is that the 
trial court did not give sufficient weight to sub- 
stantial inferences in favor of plaintiff’s claim, 
either upon the facts, or the legal conclusions 
reasonably deducible theretrom. 

It appears from the record that the injured 
lad was a youth of 16 years, whose previous life 
had been passed onafarm. He had had 3 months 
schooling, but no acquaintance with machinery, 


| except during a period of 12 days previous to the 


accident, while he was in defendant’s service. 
He was first put at work sweeping the north 
half of the first floor of the sawmill, where about 
100 men were employed. A day or two after- 
wards he was required to sweep the whole floor, 
which constituted a man’s work. He was hired 
by the defendant’s general superintendent, Mat- 
tes, and told that he would receive orders from 
another employee, named Erickson who was to 
tell him what to do. Erickson, directed the 
plaintiff generally to sweep and dust the portions 
of the mill which required that attention. In 
this work he used a broom, a pusher, and a shovel. 
Two days afterhe commenced work, Erickson 
further instructed the boy that he was to go up- 
on the beams, dust them, and brush off accumu- 
lations, which was to be during the noon hour 
only, when the motive power of the mill was not 
running. About a week after this, defendant’s 
superintendent, Mattes, when the boy was at the 
center of the mill, at work, came there, beckoned 
him tocome, and, according to his statements, 
asked him if he had noticed the gearing—to 
use his own language, which is important in this 
connection, ‘‘He went up to the gearing with 
me.”’ Then Mattes stated: ‘“You want to clean 
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that out [referring to the gearing]. If the 
gearing gets clogged up, the conveyor stops, and 
you will have to stop the whole mill to clean it 
out.”’ He further says that Mattes indicatedor 
pointed in the direction of certain gearing with 
his hand—referring to the operating portions of 
the mill machinery—and states that he under- 
stood that be was to clean out the same in that 
place, which was wholly unguarded; that soon 
after the superintendent left, when the boy got 
an instrument called a ‘‘picaroon,’’ used for 
cleaning the cogs and gearing, such as he had 
seen used for that purpose, and attempted to work 
in behind the wheels, also under the belts, to 
comply with his understanding of the superin- 
tendent’s directions. In doing so he inadver- 
tently intruded hisleft arm into the machinery 
in which it was pinioned and held, inflicting 
such injuries thatan amputation of his arm be- 
came necessary. 

If the instruction given by the superintendent 
to plaintiff was to clean out the unguarded gear- 
ing of the sawmill, the question of defendant's 
liability, without doubt, ought to have been sub- 
mitted to the jury. The youth of the injured 
party, his lack of familiarity with machinery, 
and the failure to give the necessary caution by 
the superintendent in transferring him froma 
very commonplace and comparatively harmless 
occupation to one much more hazardous, would 
tend to show negligence on the part of defen- 
dant, throughits servants, and supporta liability 
for its consequences; but itis insisted that the 
defendant’s superintendent did not order the boy 
to clean out the gearing where he was injured, 
but directed his attention to another place, al- 
though in the same general locality, and dis- 
tinetly told him to do his work at the noon bour 
—a time when the mill would not be operated. 
If this instruction, with the limitation thus im- 
posed, was clear and not open to doubt or ques- 
tion, the conclusion arrived at in the court below 
would have to be sustained; but we are not able 
to treat the claims of defendant in this respect 
with the same absolute verity that is accorded 
them by the learned trial court. The evidence 
in this respect shows that the boy was called 
from his work by the superintendent, and if he 
made the statement detailed above by him, which 
was for the jury, it was nota wholly unpreason- 
able inference that portions of the gearing would 
have to be cleaned by him at once, or that he 
might well suppose that all parts of the gearing 
which were covered with dust or refuse matter 
that would clog tbe machinery should be attended 
to in a practical and effective way, and that he 
was justified in getting the picaroon and pulling 
away from the cogs such matter as interfered with 
their operation, to comply with the last direction 
he had received from such superintendent. The 
plaintiff states that nothing was said tohim by 
the superintendent about the noon hour; that the 
mill was running, and made a great deal of noise; 
that the superintendent hallooed when he spoke, 





but that he heard nothing about the noon hour, 
and, if any restrictions were placed upon his time 
of labor, to protect him from the effects of the 
unguarded machinery, he did not hear it, nor so 
understand it. Whether in these respects the 
general order of the superintendent was to clean 
out the gearing, without any qualification as to 
the time when it should be done, might well be 
a question of fact, under the evidence; and if 
such superiorin employment found it necessary 
to give instructions to the plaintiff which required 
him to perform other work than that which he 
was already doing, and might be misunderstood, 
it was the duty of this person in authority to 
make such instructions sufficiently clear and plain 
to be intelligently apprehended, and if he failed 
in this respect, and the plaintiff, from an over- 
zealous anxiety to faithfully perform require- 
ments of his master, or his duty under the in- 
structions which he supposed he received and 
was led to believe by the superintendent had been 
given to him, and injuries resulted therefrom, 
to which he did not himself contribute, the de- 
fendant would be liable therefor. 

An employer who places a young and inex- 
perienced person at work in an exposed and dan- 
gerous position is bound to give him due caution 
and instruction and if he {fails to do so the mere 
fact that the servant had means to use his own 
eyesight, to see the peril will not relieve him 
from liability. Hill v. Gust, 55 Ind. 45: O°Conner 
v. Adams, i20 Mass. 427; Reed v. Stockmeyer, 74 
Fed. Rep. 186, 34 U. S. App. 727; Ryan v. 
Los Angeles, etc., 112, Cal. 244, 44 Pac. Rep. 
471, 32 L.R. A. 524. A master would be re- 
ponsible for failure of superintendent in not 
using great careinrestraing ing a young and 
inexperienced employee from exposure aad 
risk in the operation of a piece of machinery 
to which he had assigned her. Agusta Fac- 
tory v. Barnes, 72 Ga. 417, 53 Am. Rep. 338. 
May v. Smith, 92 Ga. 95,188. E. Rep. 360.44 Am. 
St. Rep. 84. There is no presumption of law that 
a minor over 14 years of age who applies for a 
position involving dangerous service is aware of 
the danger and needs no instruction. Atlanta W- 
P. R. Co. v. Smith, 94 Ga. 107, 208. E. Rep. 763. 
The material fact is the inexperierce that the 
work is dangerous and that the inexperience 
was known to the employer. A master’s duty 
to instruct a minor servant as to the dangers of 
the employment in which he is engaged is to be 
measured by the circumstances of each particu- 
lar case and not by the knowledge and experi- 
ence of an ordinary youth of the same age. 
Keller v. Gaskill, 9 Ind. 670, 37 N. E. Rep. 303. 
It is the duty of the master who sets a servant 
to work ina place of danger to give him such 
notice and instruetion as is reasonably required 
by his youth, inexperience or want of capacity; 
and this duty is notconfined to cases of manifest 
imbecility. Alkius v.Merrick Thread Co., 142 Mess. 
431, 8 N. E. Rep. 241. But it is held that where 
servant had been working at a machine two days 
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and a half before the accident and was familiar 
with the parts by which he was injured, can not 
recover for injuries on ground that he was not 
properly instructed by his employer. Coulard v. 
Tecumseh Mills, 151 Mass. 85, 23 N. E. Rep. 731. 
It is important to observe the distinctions made 
in this class of cases. The law does not afford 
a remedy simply because of the youth or inex- 
perience of a party injured; each case must rest 
upon its own peculiar circumstances leaving the 
question to the good sense of a jury, as in the 
above case, the dangers having been fully 
pointed out, and this isa duty devolving upon 
the proprietor which must not be carelessly done. 
The dangers are assumed by the employee not- 
withstanding youth or inexperience, as was 
held in the case of Anderson v. Morrison 22 
Minn. 274. When an employer sets an employee, 
who is a minor, to do dangerous work, other 
thar that for which he was employed, the em- 
ployer is not liable forthe injuries, simply be- 
cause he set him at that work, although danger- 
ous, unless, in view of all the circumstances, it 
was imprudent and negligent on the part of the 
employer. This rule is clearly deducible from the 
following cases: Smith v. Irwin, 51 N. J. Law 
(Vroom), 507,18 Atl. Rep. 852, 14 Am. St. Rep. 
699; Murphy v. Mairs, 6 N. Y. St. R. 42; Hickey v. 
Taffe, 105 N. Y. 26,12 N. E. Rep. 286. See also 
Century Digest, Vol. 34, col. 827, Master and 
Servant, sec. 314. 

ACCORD AND SATISFACTION—ACCEPTANCE OF 
SuM TENDERED IN FULL OF ACCCUNT—WAIVER 
OF CONDITIONS OF TENDER.—It appears in the 
case Canton Uoal Co. v.Parlin and Orendorff Co., 
decided recently by the Supreme Court of Illinois, 
74.N. E. Rep. 143, that the defendant sent the 
plaintiff a check with a letter to the effect tbat 
the check was in full for the account. 

The plaintiff's bookkeeper made out a state- 
ment of account as shown by his books giving 
defendant credit for the check which left a 
balance due the plaintift. 

Upon being presented with a statement for the 
balance claimed as due by the plaintiff the defen- 
dant insisted there was nothingdue while the 
plaintiff’s bookkeeper stated that the check given 
by defendant was merely credited on account. 
Held not to justify an inference that the condi- 
tion on which the check was sent was waived by 
the debtor so as to present a retention of the check 
from being an accord and satisfaction. In the 
course of the opinion the court said: 

‘*The check was the means of obtaining payment 
of the balance shown by the statement, and it was 
clearly offered as payment in full of the balance 
due. Ifthe plaintiff, upon receipt of the check, 
had retained it, and had not done or said anything 
further, there would be no dispute of the proposi- 
tion thatit was accepted in full payment and sat- 
isfaction ofthe demand. Plaintiff could not have 
understood that it was authorized by the letter to 
accept the check as a part payment, and credit it 
on the account, leaving a balance due. If taken 





at all, it was to be taken as it was offered—as , 
payment in full; andthis would be true although 
the bookkeeper went to the defendant’s office 
and protested that the check was not for the 
whole amount due. Thisis not denied by coun- 
sel, who complain of the ruling the court, but 
they urge that Orendorff was informed that 
plaintiff had given credit on the account for the 
amount of the check, leaving a balance due, and 
did not object to the retention of the checkin 
that way, or demand its return, and that from his 
conduct the jury might properly draw an infer- 
ence that the condition on which the check was 
sent was waived. WhenSimmons went to Oren- 
dorff and told him that he had brought a state- 
ment of the balance due, Orendorff merely said 
that he did not owe the plaintiff anything. That 
was before he had seen the statement, and, so far 
as appears, he did not then know that the check 
had merely been credited on the account asa 
part payment. 

The fact that Simmons said there was a balance 
due would have no weight as tending to show 
that defendant consented to the application of 
the check asa part payment. The account was 
unliquidated, and defendant knew that the balance 
had not been agreed upon. The plaintiff could 
not accept so much of the offer as was favorable 
to itand reject the remainder without the consent 
of the defendant, and Orendorff’s statement 
that it was not indebted to the plaintiff did not 
tend toshow consent. Afterward, when Simmons 
laid the statement down before Orendorff, and 
told him that he had given credit on the account 
for the check, still leaving a balance due, and told 
Orendorff to mail him a check for it, he again 
said that he did not owe plaintiff anything. We 
do not see how the jury could have inferred from 
these repeated statements of Orendorff that he 
waived the condition on which the check was 
sent, and we do not think the jury would be jus- 
tified in drawing such a conclusion from them. 
If the plaintiff was not willing to accept the 
check as sent in full of the account, and acknow- 
ledge the receipt of itas requested, it ought to 
have returned it. The rule that required it to 
do so is neither harsh nor unjust, but it secured 
to the defendaftt the right to have its check re- 
ceived as offered, if received at all, unless there 
was a subsequent waiver of that condition. We 
do not regard the evidence as tending to show 
such a waiver, and there was therefore no error 
in directing the verdict for defendant.”’ 

The weight of authority supports this opinion. 
See also Works v. White, 59 Ill. App. 171; Scott 
v. Ostrander, 161 11.339, 43 N. E. Rep. 1089. The 
same ruling was maintained in Indiana in Hutton 
v. Stoddard, 33 Ind. 539. A made a contract 
with B fora year’s service. Before the expira- 
tion of the year A by letters discharged B and 
inclosed in the letter a check in settlement fora 
certain amount requesting B to return the check 
if the amount was not satisfactory. B kept the 
check and used it and after he expiration of the 
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year sued A for a year’s salary crediting him 
with the amount of the check. Held that the ac- 
tion should not be maintained. See also Patt- 
litzer v. Wesson, 8 Ind. 472. 

A remittance, ‘‘in full payment of an account 
to you to date,’’ and subsequently directed by the 
debtor to be immediately returned or retained in 
full payment of the account, if retained consti- 
tutes an accord and satisfaction. Freiburg v. 
Moffet, 91 Hun, 17, 36 N. Y. Supp. 95. See also 
Fuller v. Kemp, 138 N. Y. 231, 33 N. E. Rep. 
1034; Brown v. Symes, 83 Hun, 159, 32 N. Y. Supp. 
407; Washington Nat. Gas Co. v. Johnson, 123 
Pa. St. 576; Childs v. Milville Mut., etc., 56 Vt. 
609; 1 Cent. Dig. Accord and Satisfaction, secs. 
76, 78. 

On the question as to what does not amount to 
an accord and satisfaction see Brait v. Scott, 63 
Hun, 63,18 N. Y.Supp.507. Where the receipt of 
a check by an attorney for his services inclosed 
in a letter stating: ‘‘I hope it will prove satis- 
factory’’ does not preclude him from thereafter 
claiming and recovering a much larger amount 
on proof that is his services were worth the 
claim. See Tucker v.Murray (Com. Pleas), 2 Pa. 
Dist. Rep. 497; Van Dyke v. Wilder, 66 Vt.579, 29 
Atl. Rep. 1016. 


DISQUALIFICATION OF EXECUTORS ON 
OTHER THAN STATUTORY GROUNDS— 
PERSONAL AND IMMORAL UNFITNESS. 





Statutes exist in most states relative to the 
qualification of executors. A recent case 
decided by the Supreme Court of Illinois! 
is instructive as to whether other dis- 
qualifications may be urged by the chil- 
dren and heirs at law of the testator to the 
appointment and qualification of an ex- 
ecutor named in the will than those speci- 
fically mentioned in the statute. In other 
words, may the probate court, or other 
court charged with the power of issu- 
ing letters testamentary go outside of the 
strict letter of the statute and refuse letters 
to a person named in the will as executor on 
the ground of personal unfitness or moral 
degradation alleged against such person? Is 
the statutory mandatory ¢ 

It has been contended with much force, 
and the public policy of a few states seems to 
be, that the court issuing letters testament- 
ary should have discretion in determining 
the qualification of executors, or, at least, a 
supervisory power in that regard. The con- 
tention is based upon the idea that if the 


1 Clark v. Patterson, 214 III. 533. 





testator in the selection of his executors 
should select a person of bad morals, or 
questionable personal habits, or with whom 
illicit relations had been sustained, the court 
should be empowered to overrule such selec- 
tion and refuse letters to such applicant. 

On the other hand it is contended, and the 
great weight of authority supports such con- 
tention, that the testator being of sound and 
disposing mind and memory, and being the 
absolute and unqualified owner of the subject- 
matter of his benefactions, to which the doc- 
trine of jus disponendi attaches, has the abso- 
lute right, subject only to the statutory limit- 
ations, and the common law requirements as to 
sanity, to make his own selection of agents or 
instrumentalities who are to succeed to the 
management of his estate and the distribution 
thereof after his decease. The power to ex- 
tend or limit the qualification of executors, is 
the exercise of a legitimate legislative func- 
tion, and when that power has been exercised 
by the designation of persons who may or 
may not be qualified as executors it is not 
within the province of judicial authority to 
read into the statute additional grounds of 
disqualification. In a word, the statute will 
not be extended by judicial construction. 
Stated in its broadest and general terms the 
proposition would seem to be unquestioned 
that a person of disposing mind has a legal, 
equitable and property right to select the 
agents to whom he intrusts the management 
of his property while living and has a tanta- 
mount right to select the agencies to whom 
he may intrust the management and disposi- 
tion of his property after his death. It may 
be in particular cases the testator, in his 
selection, will be governed by whims and 
caprice, but it may also be equally true that 
legatees and beneficiaries may be influenced 
by capricious motives. 

A mistaken idea seems to be countenanced 
in some of the reported decisions that an 
executor is appointed by the court issuing 
the letters testamentary, but in fact the 
selection and appointment are made by the 
testator and the letters are merely evidence 
of his authority to act under a will judicially 
determined to be valid. 

Illustrative of the pr:nciples stated above a 
few leading, and, as we think, controlling 
cases are now referred to. In Saxe v. Saxe? 

2 97 N. W. Rep. 187 (Wis). 
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objections were filed to the qualification of the 
executor based upon the alleged abuse of his 
stepmother; that he was obnoxious to the 
objecting heirs; that his character was not 
such as to inspire confidence and trust. The 
court held that inasmuch as the objections 
related to the temper, disposition, habits and 
moral character of the executor rather 
than to his capacity to do business they 
were not available to set aside the expressed 
wish of the testator ; that an executor accord- 
ing to the common law doctrine derives his 
office solely from the will by which he is 
appointed and not from the probate which is 
held to be only evidence of his right ; that the 
authority of the court in the premises is 
limited to qualifying the executor and issuing 
letters testamentary and does not extend to 
the appointment, as that authority pertains 
to the testator alone.* The court overruled 
the objections and held that the executor 
was legally competent to act as executor 
within the meaning of Sec. 3792 Rev. St. 
1898, and hence that the statute was manda- 
tory and required the county court to give 
effect to the expressed wish of the testator 
by appointing him as such executor. 

To the same effect is Smith’s appeal,* where 
it was alleged that the executor named in the 
will was incapable of accepting the trust be- 
cause he was nota man of honesty and integ- 
rity and experience in business. The court 
held that the moral unfitness of the person 
appointed as executor of a will cannot be 
inquired by the court to which he applied for 
permission to qualify, and that he derived 
his office from testamentary appointment and 
if he was a person not disqualified by law 
from being an executor the court had no right 
to refuse to permit him to qualify or to refuse 
to grant him letters testamentary. 

The Court of Appeals of New York, in Mc- 
Gregor v. McGregor,’ says: ‘‘I am of the 
opinion that any person appointed or named 
executor on the ground of his immorality, 
executor in a will is to be deemed to be com- 
petent unless he is declared incompetent by 
statute, and that it is the duty of the surro- 
gate to grant letters to every person named 


8 Citing 11 Am. & Eng. Ency. Law, 2nd Ed., pp. 744 
745; In re Somervail, 104 Wis. 72, 80 N. W. Rep. 65; 
Schouler’s Ex. & Admrs., Sec. 83, 2nd. Ed. 

4 61 Conn. 420, 24 Atl. Rep. 278, 16 L. R. A. 588. 

5 3 Abbott’s Appeals 92. 





executor in a will upon his application who is 
not incompetent by some statute. Hehas no 
disrcetion in the matter, but must obey the 
requirements of the statute which is the sole 
source of his power. To allow surrogates to 
invent new causes of disqualification and 
add to those prescribed by statute would be 
conferring novel and dangerous powers upon 
those officers of special and limited juris- 
diction.’’ 7 

In Berry v. Hamilton, 12 B. Monroe 11, 
54 Am. Dec. 515, objection was made to the 
the court says: ‘‘If the opinions of men 
in regard to the moral characters of those 
who may be appointed executors, and in 
whom testators repose confidence, what- 
ever those opinions may be, are to be 
received and are to constitute the evi- 
dence by which, in law, we are to ascer- 
tain who may and who may not be ap- 
pointed executors, we apprehend that but a 
few appointments would fail to be contested 
by some of the relatives of testators, who are 
often too easy to be dissatisfied, or by per- 
sons who themselves desire to be administra- 
tors for personal aggrandizement, or who 
would rejoice in so fit an opportunity to 
gratify some private hatred. Such inquiries 
would involve questions of very difficult and 
doubtful decision—such as, how good a man 
must be to qualify him for executor and how 
bad he must be to disqualify him—how could 
any certain rule of determination be estab- 
lished? Inquiries of such a nature would be 
the most vague and uncertain in their results 
of any ever instituted in a court of justice, 
and would, in our opinion be absurd in the 
extreme. Besides, to allow an inquisition of 
this sort would be to deny to men a privilege 
which for centuries has been held to be most 
sacred and dear—that of freely disposing of 
their own property to whom they please, and 
of appointing trustees of their own choice to 
manage and control it when they are no more. 
* * * And men, it seems to us, would 
care but little for the high privilege of dispos- 
ing of their estates to their own liking, if 
they are to be denied the right of selecting 
those who are to carry out and effectuate the 
benevolent purpose of their wills. It is true 
some persons are incapable of being execu- 
tors—the law has pointed out who they are, 
and society has long been satisfied with the 
wisdom of the rules upon this subject.’’ 
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Without amplifying, the following cases fully 

sustain the principles above stated.* Nor is 

an adverse interest of the person designated 

as executor a ground for refusing letters 

testamentary in the absence of a statute to 

that effect.’ Joun W. Situ. 
Chicago, Ill. 


6 Hartnett v. Wandell, 60 N. Y. 346; In re Bauguier’s 
Estate, 88 Cal. 302; Haliday v. Holaday, 16 Ore. 147; 
Kidd v. Bates, 120 Ala. 79, 41 L. R. A. 154; Farmers 
L. & T. Co. v. Smith, 57 Atl. Rep. 609; In re Sultz- 
bach, 5 Ohio N. P. 218; Holbrook v. Head, 6 8. W. 
Rep. 592; Worthington v. Worthington, 35S. W. Rep. 
113. 

7 Kidd v. Bates, 120 Ala. 79, 41 L. R. A. 154; Stuart’s 
Appeal, 56 Me. 300; Smith’s Appeal, 61 Conn. 420, 16 
L. R. A. 548 and notes; Jn re Bauguier, 88 Cal. 302; 
and see Woerner’s Am. Law, etc., pp. 503 et seq. 


THE LEGAL EFFECT OF THE TRANSFER OF 
A LICENSE TO SELL LIQUOR. 





SAWYER v. SANDERSON 





St. Louis Court of Appeals. Missouri. June 1, 1905. 

A bill of sale reciting the transfer of ‘‘all my goods, 
license, good will, ete., to my saloon,” given at the 
conclusion of negotiations in which the license was 
considered, and in which it was agreed and under- 
stood that the saloon should be run by the buyers 
under the seller’s name and license until the expira- 
tion of the license, and in pursuance of which it was 
so conducted, constitutes a transfer of the license, 
within the prohibition of Rev. St. 1899, § 2992. 

The inclusion of the seller’s license in a sale, for a 
single and indivisible consideration, of a saloon, fix- 
tures, and good will, renders the whole contract, and 
the note given therefor, void, under Rev. St. 1899, § 
2992, prohibiting the transfer or assignment ofa dram- 
shop license, and under other provisions of the dram- 
shop act, which contemplate the possession by a 
licensee of specified qualifications, and the award of a 
license by the county court only to an individual pos- 
sessing those qualifications, and after specified pro- 
ceedings, including the consent of taxpaying citizens 
and the giving of a bond. 


The suit is to recover a balanee alleged to be 
due on a promissory note for the principal sum of 
$4,000, dated January 8, 1900, due 12 months after 
date, with 7 per cent interest, payable to plaint- 
iff, and executed by the defendants. Omitting 
captien, the answer is as follows: ‘‘Come the 
defendants, and, for answer to the petition, ad- 
mit the execution of the note sued on, but deny 
any liability thereon. Defendants, for further 
answer, say: That the sole and only considera- 
tion for said note was the sale and transfer of a 
stock of intoxicating liquors and the business of 
a saloon from plaintiff to defendants, known as 
the Joplin Hotel Bar, in the city of Joplin, Jasper 
County, Missouri, and the good will and license, 
ete., hereinafter mentioned. That said liquors, 
etc., were sold and delivered to defendants with 





the express agreement, purpose, and intention on 


part of plaintiff that the same should be unlaw- 
fully used, vended, and sold by the defendants at 
retail in said Joplin Hotel Bar, in Jasper County, 
Missouri, for the purposes below mentioned, 
without defendants having any legal authority or 
license to sell or vend the same. That said li- 
quors, business, good will, and licenses were so 
unlawfully sold at said county and state, and said 
business was therewith thereafter conducted, 
with the approval, sanction, aid, and consent of 
the plaintiff, without lawful license, and in open 
violation of the laws of the State of Missouri. 
That on the 8th day of January, 1900, at the date 
of said note and transfer of said saloon business, 
the stock of liquors and fixtures did not exceed 
two thousand ($2,000) dollars in value, and that 
the agreed consideration paid plaintiff, altogether, 
was four thousand ($4,000) dollars cash, and four 
thousand ($4,000) dollars in and represented by 
the note sued on. That in order to close said deal 
and obtain the execution of said note, and as an 
inducement to defendants to execute the same, 
and as a part of its consideration, plaintiff (being 
a regular, licensed dramshop keeper in said city, 
holding license therefor from said city, county, 
and state) assigned and delivered his said dram- 
shop keeper’s licenses for said county, state, and 
city to the defendants; and likewise, as a part of 
said transaction, and for the same purpose and 
consideration, the plaintiff at the same time sold 
his good will, as based on said licenses, in the 
said liquor and saloon business, to the defendants; 
and likewise, and for the same purpose, plaintiff, 
as part of said consideration for said note, guar- 
anteed to the defendants that the recom in which 
said Hotel Bar was run and operated should not 
eost the defendants to exceed one hundred and 
fifty ($150) dollars per month for a period of one 
year from said date; and in pursuance of said sale 
and transfer of said saloon and business, and as 
part of said consideration, and as part of said 
transaction, and for said note, the plaintiff exe- 
cuted and delivered to the defendants a certain 
writing, of which the following is a copy: ‘Car- 
thage, Mo., January 8, 1900. For and in consid- 
eration of the sum of eight thousand ($8,000) dol- 
lars, paid to me this day, [ grant, bargain and 
sell to S. H. Sanderson and Geo. H. Thomas all 
my goods, license, good will, etc., to my saloon 
known as the Joplin Hotel Bar, loeated in the 
Joplin Hotel, Joplin, Mo., and do guarantee the 
title to the same. I also agree to pay all bills of 
the said house up to date, and guarantee that 
Sanderson and Thomas can have the room that 
the saloon is now in, for at least one year, at one 
hundred and fifty ($150) dollars per month. 
Thomas Sawyer.’ That pursuant to said agree- 
ment said plaintiff thereupon immediately deliv- 
ered possession of said saloon and stock to de- 
fendants, who, with the knowledge, consent, aid, 
co-operation, and good will of plaintiff, engaged 
in the retail sale of said liquors at said Joplin 
Hotel Bar under said licenses, in said room, and 
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under and in pursuance of said contract and the 
giving of said note. Defendants say that said 
sale and assignment of said license was in viola- 
tion of Section 2992, Rev. St. 1899, contrary to 
general law, and against public policy, and, by 
reason of the premises, said note is void and with- 
out consideration. Wherefore defendants ask to 
be discharged, and that they have judgment for 
costs."” The reply was a general denial. 
Defendants, having admitted the execution of 
the note, took the burden of proof. ‘To sustain 
the issues on their part, they offered evidence 
showing that the note was given in part consid- 
eration for the sale and purchase of a saloon lo- 
cated in the city of Joplin, Mo., including liquors, 
cigars, etc., good will, and licenses. The ques- 
tion in controversy is whether or not the unex- 
pired state, county, and city dramshop licenses 
held by plaintiff at the time of the sale were em- 
braced in the sale, and furnished some part of the 
consideration for the purchase, and, if so, was 
the note void? ‘To show that the licenses were 
embraced in the sale, both defendants testified 
that the licenses were included in the bargain, 
and it was understood they should go in on the 
trade, and that defendants might conduct the sa- 
loon business in the name of the plaintiff, and 
under his licenses, until the expiration of his state 
and county licenses. In corroboration of this 
testimony, defendants offered and read in evi- 
dence the following written bill of sale: ‘Car- 
thage, Mo., Jan. 8, 1900. For and in considera- 
tion of the sum of eight thousand ($8,000) dol- 
lars, paid to me this day, [ grantand bargain and 
sell to S. H. Sanderson and Geo. H. Thomas, all- 
of my goods, license, good will, etc., to my sa- 
loon, known as the Joplin Hotel Bar, located in 
the Joplin Hotel, Joplin, Mo., and do guarantee 
the title to the same. I also agree to pay all 
bills of the said house up to date, and guarantee 
that Sanderson & Thomas can have the room 
that the saloon is now in for at least one year at 
$150 per month. Thomas Sawyer.’’? Defendant 
also offered and read in evidence the following 
admissions: ‘‘It is admitted that up to and at the 
time of the sale to the defendants the plaintiff had 
a license to keep a dramshop at the saloon known 
as the Joplin Hotel Bar; said license being taken 
out the 7th day of November, 1899, to expire on 
the 6th day of May, 1900. Dramshop license: 
Recites due petition and payment of $466.30 li- 
cense tax, and the giving of bond by Tom Saw- 
yer, who is ‘hereby authorized and permitted to 
keep a dramshop,’ etc., for ‘six months at Joplin. 
commencing November 7, 1899, and ending May 
6, 1900.’ Signed by county clerk and attested 
by seal of county court, Jasper county. The li- 
cense of Sanderson next after the expiring of that 
to Sawyer, as referred to, is as follows: Dram- 
shop license: Recites due petition and payment 
of $451.50 license tax and the giving of bond by 
S. H. Sanderson, who ‘is hereby authorized and 
permitted to keep a dramshop,’ etc., ‘for six 


and ending sixth November, 1900.’ Signed by 
county clerk and attested by seal of county court, 
Jasper county.’’ Three city licenses granted 
plaintiff for each of the months of February, 
March and April, 1900, were also offered in evi- 
dence. The March and April licenses were taken 
out in the name of plaintiff, but were in fact pro- 
cured and paid for by defendants. 

The bill of sale was written out by Defendant 
Thomas, and both he and his co-defendant testi- 
fied that plaintiff read it before he signed it. 
Plaintiff testified that he did not read the bill of 
sale, but admitted that it was read to him by 
Thomas before he signed it. Plaintiff further 
testified that the licenses may have been spoken 
of in the trade, but he could not say for certain 
that they were mentioned, but was positive there 
was nothing said about how the saloon should be 
run; that he made no inquiry about it, and did 
not know under what license the business was 
conducted. The following is taken from plaint- 
iff’s cross-examination: ‘“Q. You knew that 
when you sold this saloon to Sanderson & Thomas 
that they were taking your licenses along with 
the saloon? A. If they wanted them. Q. You 
didn’t know that was part of the contract; that 
that was put in the contract? A. That was put 
in the contract, I suppose, but I didn’t know that 
was in the contract. Q. You knew that when 
Sanderson & Thomas took possession of that sa- 
loon, and you closed the contract with thein, you 
knew the licenses were going into the deal? A. 
If they wanted them. They were no good to me. 
I was out of business. I had no use for them. Q. 
You knew that, when this saloon was sold to Mr. 
Thomas and Mr. Sanderson, that the licenses went 
in as part of the consideration of this $8,000? A. 
I didn’t consider it so. Q. You knew that was a 
fact? A. No, sir; not asa part of the considera- 
tion. AsI told Mr. Spencer that it might men- 
tion the license in the contract, I see it there now. 
I don’t even know whether I read it over or not. 
* * * Q. You went out of that business on 
Monday morning, and Mr. Sanderson immedi- 
ately stepped into possession? A. Yes, sir; in 
fact he had possession Monday. Q. The business 
was never closed on account of this deal? A. 
No, sir. Q. There was not even time for an ap- 
plication for a dramshop license? A. No, sir. 
Q. You say there was no agreement or under- 
standing about this license. What was your idea 
—what was your understanding? In this con- 
tract you say you agree to grant, bargain, and 
sell to the defendants. What did you mean by 
including the word ‘license,’ if you didn’t mean 
to sellit? A. I don’t remember it being there. 
Q. It wasin there? A. Yes, sir. Q. You think 
the bill of sale was read over to you, or you read 
it, before you signed it? A. Ithinkso. I don’t 
doubt but what it was in there.’’ 

After all the evidence was in, the defendants 
moved the court to instruct the jury, that under 
the law and the evidence, plaintiff could not re- 





months at Joplin, commencing seventh of May | 


L cover. The court refused to so instruct, and in- 
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structed the jury to the effect that notwithstanding 
they mighe find the license was embraced in the 
bill of sale as one of the things sold to defendants, 
it did not vitiate the contract of sale and 
note, and, unless they found from the evidence 
that it was agreed between plaintiff and defend- 
ants that intoxicating liquors were to be sold by 
defendants under plaintff’s license, they should 
find for plaintiff. ‘The jury found for plaintiff in 
the sum of $1,160. After an unsuccessful motion 
for new trial, defendants appealed. 

BLAND, P. J. (after stating the facts): 1. It 
is conclusively shown by the bill of sale that the 
licenses were included in the things sold by 
plaintiff to the defendants, and defendants’ evi- 
dence is that after the sale they took possession 
of the saloon and conducted it in the plaintiff’s 
name and under his licenses until the expiration 
of the state and county license, and that no dram- 
shop licenses were issued to them in their names 
during this period. Their evidence also is that 
at the time the trade was made it was agreed and 
understood by and between them and the plaint- 
iff that the saloon should be run in bis name. 
The plaintiff admitted that the licenses were 
mentioned and considered in the trade, and con- 
fessed, on cross-examination, that he knew that 
the saloon was not closed for an hour after the 
sale was made; that he knew the defendants were 
conducting it under his licenses; but denied that 
there was any agreement that it should be so con- 
ducted. There may have been no express agree- 
ment that defendants should run the saloon under 
plaintiff’s licenses, but, if such was not the under- 
standing, why were the licenses discussed in the 
negotiations for the sale, and why was plaintiff 
willing for defendants to have the licenses, and 
why did he embrace them in the bill of sale as 
one of the things sold? Plaintiff’s denial that 
there was such an agreement is inconsistent 
with the bill of sale, inconsistent with his 
other testimony, inconsistent with every other 
scrap of evidence in the record, and inconsistent 
with the facts and circumstances characterizing 
the sale, and what was done by the parties im- 
mediately after the bargain was made. 

2. Section 2992, Rev. St. 1899, prohibits the 
transfer or assignment of a dramshop (saloon) 
license. ‘Transfer’? means ‘‘the act by which the 
owner of a thing delivers it to another person 
with the intent of passing the rights which he hag 
in it to the latter.”’ Bouvier’s Law Dict. 
[Rawle’s Rev.] 1133. One of the definitions given 
the term by Webster is ‘‘to make over the posses- 
sion or control of; to pass; to convey as a right 
from one person to another.’’ The bill of sale is 
conclusive evidence of a formal transfer of 
the license. The transfer of the license was 
as complete as the transfer of the liquors 
and other things mentioned in the bill of 
sale, and was as effectual as if a written assign- 
ment had been indorsed on the back thereof, 
transferring them to the defendants, signed by 
the plaintiff; and it was no less a transfer, in fact, 





because it gave defendants no legal right to sell 
liquor under them, and was void in law because 
prohibited by statute. For the reason the trans- 
fer was void in law, the learned circuit judge was 
of the opinion that it furnished no part of the 
consideration for the sale, and therefore did not 
affect the validity of the sale, and that the note is 
valid, unless it was shown by the evidence that 
it was agreed that the liquors were to be sold by 
defendant under the license which had been 
transferred to them by the plaintiff. This view 
of the law finds support in the case of Pierce v. 
Pierce (Ind. App.), 46 N. E. Rep. 490, where 
there was a bill of sale of saloon goods and fix- 
tures. including license; the transfer of the li- 
cense being illegal. The contention of the de- 
fendant was that the vontract was illegal, for the 
reason the license was transferred along with the 
saloon goods. The court, at page 483, said: 
“The answer avers that the ‘stock mentioned in 
the contract consisted of intoxicating Jiquors then 
and there for sale,’ but it does not aver that, 
without the license to sell, they were of no value- 
It is only the ‘other property mentioned in the 
contract’ that was without value in the absence 
of the right to sell under the license. It must be 
presumed, nothing to the contrary appearing, 
that the stock of liquors had some value; and, 
where there is some consideration to support the 
contract, it will be upheld. Mere inadequacy of 
consideration is not sufficient to defeat a con- 
tract. Sibbitt v. Stryker, 62 Ind. 41. Wherea 
person obtains all the consideration he contracts 
for, he cannot say there was no consideration. 
Laboyteaux v. Swigart, 103 Ind. 596, 3N. E. Rep. 
373. In the case at bar, the appellant having 
been bound to know that no benefit would accrue 
to him under the transfer of the license, and there 
being some consideration to support the con- 
traet, it must be presumed he obtained all the 
consideration for which he contracted.’’ See, 
also, the case of Strahn v. Hamilton, 38 Ind. 57. 
In the latter case appellant sold appellee a saloon, 
stock, and fixtures, furniture, etc., and transferred 
to him his license to sell intoxicating liquors. 
The transfer of the license was valued at $100. 
The court held the contract divisible, and allowed 
a recovery for the purchase price of the sale, etc.. 
less the $100, the consideration for the license. 
The authority of the Pierce case is shaken by the 
case of Sandage v. Studabaker Bros. Mfg. Co., 142 
Ind. 148, 41 N. E. Rep. 380, 34 L. R. A. 363, 51 
Am. St. Rep. 165, where itis held: ‘‘There can 
be no recovery, as between the parties, on a con- 
tract made in vielation of a statute, the violation 
of which is a penalty, although the statute does 
not pronounce the contract void or expressly pro- 
hibit the same.’’ The Pierce case is certainly 
out of line with about all the decisions of the 
courts of other states where the common law pre- 
vails, and is diametrically opposed to an unbroken 
line of decisions in this state, which hold that a 
contract prohibited by statute is void, and that no 
action or suit can be maintained either at law or 
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in equity upon such contracts, even where the 
statute does not expressly declare them void. 
Live Stock Assn. v. L. & C. Co., 138 Mo. 394, 40 
S. W. Rep. 107; Friend v. Porter, 50 Mo. App. 
89-92; Mitchell v. Branham (Mo. App.), 79S. W, 
Rep. 739; Sedalia Board of Trade v. Brady, 78 
Mo. App. 585; Swing v. Cider & Vinegar Co., 77 
Mo. App. 391; Bick v. Seal, 45 Mo. App. 475. In 
Haggerty v. Ice Mfg. & Storage Co., 143 Mo., loc. 
cit. 247, 248. 44S. W. Rep. 1114, 40 L. R. A. 161, 
65 Am. St. Rep. 647, it is said: ‘*The law will 
not stultify itself by promoting on the one hand 
what it prohibits on the other.’’ In Woolfolk v. 
Duncan, 80 Mo. App. loc. cit. 427, the Kansas City 
Court of Appeals said: ‘‘There is no distinction 
between a contract that is immoral in nature and 
tendency, and therefore void as against public 
policy, and one thatis illegal and prohibited by 
law.’? Substantially the same rulings were made 
in Parsons v. Randolph, 21 Mo. App. 353; Sum- 
ner v. Summers, 54 Mo. 340; Shanklin v. Mc- 
Cracken 140 Mo., loc. cit. 358-360, 41S. W. Rep. 
898; Porter v. Gaines, 151 Mo. 560, 52S. W. Rep. 
376: Ullman y. St. Louis Fair Assn., 167 Mo., 
loc. cit. 284, 66 S. W. Rep. 949, 56 L. R. A. 606. 
In Patton v. Nicholson, 16 U. S. 208, 4 L. Ed. 
$71, it was ruled by Chief Justice Marshall, speak- 
ing for the court, that where one citizen{sells to 
another citizen of the United States, at war with 
Great Britain, a British sailing license, for which 
a note was taken, the note was void, because given 
for a license under which it was not lawful for 
an American citizen to sail. In Millerv. Ammon, 
145 U. S. 421, 12 Sup. Ct. Rep. 884, 36 L. Ed. 759, 
it issaid: ‘The general rule of law isthata con- 
tract made in violation of a statute is void, and 
that, when a plaintiff cannot establish his cause 
of action without relying upon an illegal contraet, 
he eannot recover.”’ In Penn v. Bornman, 102 
Ill. 523, the court said: ‘‘All contracts made in 
violation of an express statutory provision are in- 
operative and void, and no recovery can be had 
upon them.’’ The same doctrine is announced 
in Ohio, ete., Trust Co. v. Ins. & Trust Co., 53 Am. 
Dee. (Tenn.) 742; Tatum v. Kelley, 94 Am. Dec, 
(Ark.) 717; Handy v. St. Panl Globe Pub. Co. 
(Minn.), 42 N. W. Rep. 873,4 L. R. A. 466, 16 
Am. St. Rep. 695. In the latter case it was held 
that a void contract was not capable of ratifica- 
tion. In Gerlach v. Skinner, 55 Am. Rep. (Kan.) 
240, it was held that where the consideration for 
an assignment and transfer of a thing by a mere 
order to pay another the money due thereon was 
in part only contrary to a prohibitory statute 
against fraudulent assignments and conveyances, 
it vitiated the whole contract. In Dow v. Taylor 
(Vt.), 45 Atl. Rep. 220,76 Am. St. Rep. 775, it 
was held: ‘If a contract is made in part on an 
illegal consideration, the whole contract is void.” 
The general rule is well stated in 9 Cyc. 566, as 
follows: “If any part of asingle consideration 
for one or more provisions be illegal, or if there 
are several considerations for one promise, some 
of which are legal and others illegal, the promise 


is wholly void, as it is impossible to say which 
part or which one of the considerations induced 
the promise.”’ 

The written contract of the sale is conclusive 
that the license was one of the things contracted 
for, and, the consideration being single and in- 
divisible, it seems to us that, part of the single 
and inseparable consideration being void, the 
contract as a whole is void, because opposed to 
positive law enacted by the legislature concern- 
ing dramshop license. Butit is contended that 
the insertion of the word “‘license”’ in the bill of 
sale was without legal effect, and that the mere 
knowledge of the plaintiff that defendants in- 
tended to use it for an illegal purpose did not 
vitiate the contract. Aside from felonies and 
crimes, the majority of the decisions hold that 
the mere khowledge of the seller or the lender 
that the purchaser or borrower intends to use the 
article sold or money borrowed for an illegal pur- 
pose does not invalidate the contract. Michael 
v. Bacon, 49 Mo. 474, 8 Am. Rep. 138; Howell v, 
Stewart, 54 Mo. 400; Sprague |v. Rooney, 82 Mo, 
493, 52 Am. Rep. 383; Cockrell v. Thompson, 85 
Mo. 510; Prince v. Church, 20 Mo. App. 332; Ker 
win & Co. v. Doran, 29 Mo. App. 397; Mitchell v. 
Branham, 79 8. W. Rep. (Mo. App.) 739; Webber 
v. Donnelly, 33 Mich. 469; Tracy v. Talmage, 14 
N. Y. 162, 67 Am. Dec. 132; Feineman v. Sachs, 
33 Kan. 621, 7 Pac. Rep. 222, 52 Am. Rep. 547; 
Anheuser-Busch Brewing Association v. Mason 
(Minn.), 46 N. W. Rep. 6558,9 L. R. A. 506, 20 
Am. St. Rep. 580; McConihe & Co. v. McMann, 
27 Vt. 95; Smith v. Godfrey, 28 N. H. 379,61 Am. 
Dec. 617; Wallace v. Lark, 32 Am. Rep. 516; 
Armfield v. Tate, 29 N. Car. 258; Bishop v. 
Honey, 34 Tex. 245; Hines v. Bank (Ga.), 48 S. 
E. Rep. 120. But the doctrine applies to sales of 
legitimate articles of commerce that may be law- 
fully sold at the place of sale. It has no applica- 
tion to sales of things prohibited, and when it 
does apply the courts require but slight aid by 
the seller, in connection with his knowledge that 
the purchase is for an unlawful purpose, to defeat 
the contract. Thus in Gaylord v. Soragen, 32 
Vt. 110, 76 Am. Dec. 154, where the seller marked 
packages of intoxicating liquors in order to aid 
the purchaser in quickly identifying and remov- 
ing them on arrival at destination, where they 
could not be lawfully sold, before the officers had 
their suspicions aroused, it was held such aid for 
the unlawful purpose of the purchaser as to de- 
feat a recovery. In Aiken vy. Blaisdell, 41 Vt. 
655, and Feineman v. Sachs, supra, similarrulings 
were made. Discussing the question of aid given 
by a seller to a purchaser in order to carry outthe 
latter’s unlawful purpose, the court, in Standard 
Furniture Co. v. Van Alstine, 51 L. R. A., loc. cit. 
891, 22 Wash. 670, 62 Pac. Rep. 145, 79 Am. St. Rep. 
960, said: ‘‘If the vender has knowledge of the 
immoral or illegal design of the vendee, and in 
any way aids or participates in that design, or if 
the contract of sale is so connected with the ille- 
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vendee as to be inseparable from it, the vender 
cannot recover. Tatum v. Kelley, 25 Ark. 209, 
94 Am. Dec. 717; Tracy v. Talmage, 14 N. Y. 162, 
67 Am. Dec. 132; Hill v. Spear, 50 N. H. 253, 9 
Am. Rep. 205; Gaylord v. Soragen, 32 Vt. 110, 76 
Am. Dec. 154; Aiken vy. Blaisdel, 41 Vt. 665; 
Schankel vy. Moffe tt, 53 Dll. App. 382; Ralston v. 
Boady, 20 Ga. 449; Webster v. Munger, 8 Gray, 
684; Adams v. Coulliard, 102 Mass. 167; Graves v. 
Johnson, 156 Mass. 211, 30 N. E. Rep. 818, 15 L. R. 
A. 834, and note to this case in 32 Am. St. Rep. 
450; Beach, Modern Law of Contracts, § 457.’ In 
Smith v. Godfrey, 8 Post. 379,61 Am. Dec. 617, it 
was held that if it enters at all as an ingredient 
of the contract between parties that the goods 
shall be illegally sold, or that the seller shall do 
some act to assist or facilitate the illegal sale, the 
contract will not be enforced. In Tatum v. Kel- 
ley, 25 Ark. 209, it was held that contracts which 
controvert the law are void, and courts will never 
lend their aid to enforee them, and, where the 
intention of one of the parties is to enable the 
other to violate the law, the contract is void. 
The evidence clearly shows that the license en- 
tered as aningredient into the sale, and the plain- 
tiff’s evidence shows that he not only knew that 
defendants intended to use his license in violation 
of the law, but that he aided them in their,unlaw- 
ful purpose by transferring the license to them 
and turning his saloon over to their possession, 
to be conducted by them without license. We 
think, on plaintiff's theory of the case, this was 
sufficient aid to render the entire contract void, 
and that plaintiff should have been nonsuited. 
Independent of the statute declaring a dramshop 
license nontransferable, it clearly appears by the 
dramshop act that such a transfer cannot be law- 
fully made. The act prohibits che sale of intox- 
icating liquors in less quantities than three gal- 
lons by any person other than a licensed dramshop 
keeper. It requires the county court to find that 
the applicant isa law-abiding, assessed, taxpay- 
ing, male citizen, over 21 years of age, as a pre- 
requisite to granting the license. It requires that 
the applicant shall obtain the consent of the tax- 
paying citizens in the locality to be affected by 
the dramshop that he may keep the proposed 
dramshop, and that this consent shall be made 
known to the county court by a petition signed by 
the taxpaying citizens. It requires the applicant, 
as a condition precedent to receiving the license, 
to give a bond, to be approved by the county 
court, conditioned that the applicant shall at all 
times keep an.orderly house, and that he will not 
sell or give away liquors to minors, etc. It re- 
quires that he pay in advance the state and county 
license tax. The law also provides that protests 
may be filed against the granting of licenses to 
keep dramshops. Such protests may be against 
the dramshop itself, or may be against the keep- 
ing of the dramshop by the particular applicant, 
These provisions show that the granting of li- 
censes is a personal privilege to be awarded by 
the county court only on the petition of the tax- 





paying citizens, and only to persons possessing 
the statutory qualifications. For these reasons a 
license cannot be transferred by the licensee; to 
do so would be in contravention of the dramshop 
act; and we will notstultify ourselves by sanction- 
ing a contract wherein the sale and transfer of a 
dramshop license enters and forms a part of an 
indivisible consideration. 

The judgment is reversed. 

GoopbkE, J. (dissenting). The plaintiff swore 
that he did not know the bill of sale included the 
licenses, though he was willing for the defendants 
to have the licenses if they desired them. Plaintiff 
testified further that there was no arrangement 
between him and defendants that the latter were 
to conduct the saloon in his name and under his 
licenses, and that he knew nothing of how the 
business was conducted after he sold. The court 
left it to the jury to say whether or not there was 
an agreement between the plaintiff and defend- 
ants in regard to what license the business should 
be run under after the sale, and that a verdict 
should be returned in plaintiff’s favor if they 
found there was no agreement about the matter. 
In other words, the court ruled that the mere at- 
tempt to sell the licenses would not vitiate the 
entire contract of sale between the plaintiff and 
the defendants, and prevent the former from re- 
covering on the note in suit, unless both parties 
intended that the licenses which plaintiff held 
should be utilized by the defendants in conduct- 
ing the business. These two instructions will 
show the court’s theory of the case: 

‘If you believe from the evidence that defend- 
ants offered and agreed to pay plaintiff $8,000 for 
his saloon business, and plaintiff accepted, and 
defendants paid part of such price in cash and part 
in the note sued on, and plaintiff executed and 
delivered the contract introduced in evidence and 
marked ‘Exhibit B,’ and delivered possession of 
such business to defendants, and there was no 
agreement between plaintiff and defendants as to 
the manner in which defendants should do busi- 
ness or under what license it should be run, then 
your verdict will be for plaintiff, even though 
you further find and believe from the evidence 
that thereafter defendants sold liquors at the Jon- 
lin Hotel Bar unlawfully or without license there- 
for, or sought to do business under the license 
issued to plaintiff, and plaintiff knew such facts.”’ 

“The court instructs the jury that this case is 
an action for the balance claimed to be due on a 
certain promissory note given by the defendants, 
S. H. Sanderson and George H. Thomas, to the 
plaintiff, Thomas Sawyer. It is claimed by the 
defendants that the consideration of the note sued 
on was the sale and transfer of a certain stock of 
goods with which the Joplin Hotel Bar, in the 
city of Joplin, Jasper County, Missouri, was 
stocked, consisting of all goods belonging to 
plaintiff and used in said saloon, together with 
the license of said Thomas Sawyer used in con- 
nection with the operation of said saloon, and also 
the good will, etc, to the said saloon; and the 
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court further instructs that if you should find 
from the evidence that the consideration of the 
note sued on, or any part thereof, was for the 
sale and transfer of the saloon or dramshop keep- 
er’s license of said plaintiff to defendants, and 
that it was agreed that intoxicating liquors were 
to be sold under said license, then your finding 
should be for the defendants.”’ 

The attempt to transfer the licenses was, of 
course, a failure, but I fail to see how that neces- 
sarily vitiated the entire transaction. It is argued 
that the evidence conclusively shows plaintiff 
agreed that the defendants should conduct the 
business under the old license, and was a party 
to an arrangement of that kind. I think that on 
the evidence the question of whether he did or not 
was one of fact for the jury, and was properly 
submitted. Presumably the plaintiff was not con- 
cerned as to whether the defendants attempted 
to continue business under the old licenses or pro- 
cured new ones. What he wanted was to sell his 
property and business, and, if the vendees chose 
to include in the contract of sale dramshop li- 
censes which were nonassignable, it was a mat- 
ter of indifference to him. 1n truth, the word 
‘‘licenses’’ may have been inserted in the bill of 
sale to escape paying the note. The purpose of 
the statute is not to prohibit the sale of a dram- 
shop license if any one wishes to buy it, but to 
deny any one but the original licensee the right to 
keep a dramshop under it. Now, if the plaintiff 
simply sold the licenses, without becoming a 
party to a compact that defendants should vio- 
late the law by selling whisky under them, or 
aiding an attempt on their part to do so, he is 
not to be defeated in this action. As the jury 
found him innocent of such a compact, [favor an 
affirmance of the judgment. Pierce vy. Pierce 
(Ind. App.) 46 N. E. Rep. 482; Curran v. Downs, 
3 Mo. App. 468; Mitchell v. Branham, 104 Mo. 
App. 480, 79 S. W. Rep. 739. 

NortToni, J. I concur with Judge Bland in 
all that is said in the very able opinion pre- 
pared by him. It occurs to me, however, that 
if there could be any question as to the intention 
to include and transfer the dramshop licenses, the 
acts and conduct of the parties at the time clearly 
demonstrate what that intention was. Plaintiff 
testifies that he knew the licenses were going into 
the deal ‘‘if they [defendants] wanted them’’; 
that he went out of business on Monday morning, 
and defendants ‘‘immediately”’ stepped into pos- 
session, and the business was never closed or sus- 
pended for one moment on account of the transfer 
of ownership. Plaintiff admits that ‘‘in fact 
there was not even time for an application for a 
dramshop license’? to be made. Plaintiff and 
defendants both being present, defendants went 
into possession under the bill of sale, and contin- 
ued the business instanter under the old licenses; 
no new licenses being taken out or applied for. 
This action of the parties, then and there at the 
time, is conclusive to my mind upon the question 
of their intention, and it is a construction of the 





contract or bill of sale, clearly showing that all 
parties intended at the time that defendants 
should continue the business under the old li- 
censes. It is always proper to look at the conduct 
of the parties at the time, acting under and in 
furtherance of the contract, when we seek to 
arrive at their intention. Such conduct is entitled 
to great, if not controlling, effect. Am. & Eng. 
Ency. Law (2nd Ed.) Vol. 17, p. 23; Patterson v. 
Camden, 25 Mo. 13; Jones v. De Lassus, 84 Mo, 
541; City of St. Louis v. Laclede Gaslight Co., 
155 Mo. 1,558. W. Rep.1003. ‘I know of no better 
mode of ascertaining this meaning than is shown 
if all parties acted on a particular meaning.” 
Union Depot Co. v. Ry., 131 Mo., loc. cit, 305, 31S. 
W. Rep. 908; Whitehead v. Bank, 2 Watts & S. 175. 
“In a case of doubt as to the significance of such 
term, the cotemporaneous practice of the parties 
to the agreement regarding it (before any contro- 
versy arises) sheds light upon their probable 
meaning and use.’ Ellis v. Harrison, 104 Mo., 
loc. cit. 279, 16 S. W. Rep. 198. 

It occurs to me that, whatever may be the tes- 
timony in a matter of this kind after a controversy 
arises, it will not justify a court in losing sight of 
the construction placed upon the bill of sale by 
the parties at the time of its execution, and de- 
livery of possession thereunder. When the par- 
ties, by their acts and conduct, deliberately place 
a construction upon their contract, which con- 
struction is in consonance with its provisions and 
in furtherance of its plain terms, the courts are 
not at liberty to disregard sucb construction. 
Jones v. De Lassus, 84 Mo. 545; St. Louis Gaslight 
Co. vy. City of St. Louis, 46 Mo. 128. 

[I agree with BLAND, P. J., in reversing the 
judgment. 


- NoTE.—We are inclined to agree with Judge Goode 
in the above cause. The situation was that both par- 
ties knew, when they entered into the contract that, 
the licenses could not be assigned, so as to be of any 
lawful value to the purchasers. They therefore con- 
stituted no part of the consideration even though 
mentioned in the agreement. Everyone is supposed 
to know the law so that in the very nature of the trans- 
action, the licenses in question could not have been 
any part of the consideration which induced the pur- 
chaser to pay $8000 for the property. Not only that 
but the testimony of the plaintiff was to that effect 
and the jury so considered and found. 

Section 2992 Rev. St. 1899 has not the affect ascribed 
by Judge Bland. It merely states that it is not ‘‘as- ° 
signable or transferable,’”’ that is to say, if it were as- 
signed nothing would result to the advantage of the 
assignee by it. Nor could the assignor collect anything 
upon a note given for the assignment of the license. 
The sale would be void. The question submitted in 
the above case to the jury was, did it enter into the 
inducement for the sale? The jury found that it did 
not. And this finding was based upon the plaintiff’s 
testimony, but even had there been no testimony, ig 
both parties must have known that the assignment o 
the license was of no lawful advantage to either, then 
it necessarily followed that nothing came of nothing 
and the licenses were not in any way a part of the eon- 
sideration, they being nothing, could have been no 
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part of the inducement. If the purchasers got out no 
other license they were the ones guilty of an unlawful 
act. They must have known and were presumed to 
know that the licenses were not assignable and there- 
fore knew that they were no part of the consideration, 
That being true the other matters mentioned in the 
bill of sale were the inducement and the only consid- 
eration for the notes, a fact the jury found. It is as 
Judge Goode says: ‘‘The purpose of the statute is 
not to prohibit the sale of a dramshop license if any 
one wants to buy it, but to deny any one but the 
original licensee the right to keep a dramshop under: 
t.?? 

Another reason why the purchasers wanted the 
licenses, was that the grantor might not use them to 
set up another dramshop under them, and there would 
be nothing unlawful in so doing and might be a con- 
sideration to that extent, to the purchasers of the 
stock, etc. They wanted possession of the licenses. 
There being no unlawful act on the part of the party 
making the sale the whole of Judge Bland’s opinion 
falls. It proceeds upon the ground that the party 
making the sale was guilty of an unlawful act. His 
reasoning does not show an unlawful act. The 
statutes assign no penalty to the assigning of the 
licenses. The cases cited by Judge Bland are to the 
effect that ‘‘there can be no recovery, as between the 
parties, on a contract made in violation of a statute 
the violation of which is a penalty.’’ This is the dis- 
tinguishing feature between the case of Pierce v- 
Pierce (Ind. App.), 46 N. E. Rep. 490, and Sandage v- 
Studabaker, 142 Ind. 148. 

Judge Goode is clearly right. 


JETSAM AND FLOTSAM. 


AUTOMOBILE CASE—RIGHTS OF PEDESTRIANS—CON- 
TRIBUTORY NEGLIGENCE. 


In the case of Kathmeyer v. Mehl, recently decided 
by the New Jersey supreme court, the rule was laid 
down with a good deal of clearness that those who 
are riding about in automobiles should take care that 
they do not run over persons who happen to be stand- 
ing in the roadway. The plaintiff in this case was 
conversing with a friend in the roadway, when an au- 
tomobile came whizzing along, throwing him off his 
feet and nearly killing him. The defendant claimed 
that the plaintiff had no lawful right on the road- 
way and was only there at his peril. To this pre- 
posterous view the court replied: ‘We see nothing 
negligent in the plaintiff’s action. Certain he had no 
reason to suppose that merely because he was stand- 
ing in the roadway he would be run down by the 
recklessness of the driver of an automobile. He was 
lawfully there and any person using the highway 
was bound to take notice of him and to use care 
not to injure him, and the plaintiff had a right to 
assume that this would be done.’”’ The court was 
clearly right. Any person has the right to be stand- 
ing in the roadway for a lawful purpose, and it is 
no more his duty to see that he is not in the way of 
passing vehicles than for the driver of a vehicle to 
see that no injury befalls either a human being or 
an animal, who or which is in his course. In this 
ease the damages given by the jury below were for 
$8,150, and it is gratifying to know that the princi- 
ples laid down by the court are soclearly established. 
—The Law Student’s Helper. 
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We have at hand Vol. 6 of Federal Statutes, anno- 
tated, which includes in its 979 pages, subjects, begin- 
ning with Postmasters and taking to Seamen. There 
is no need to say anything about the merit of this 
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1, ADJOINING LANDOWNERS—Use of Land.—The owner 
of land may put it to any use which is reasonable, con- 
sidering his interest and that of other persons affected 
by it.—Hamlin v. Blankenburg, N. H., 60 Atl. Rep. 1010. 

2. ADMIRALTY—Suit to Enforce Statutory Penalty.—A 
proceeding in rem by the United States against a vessel, 
under Rev. St. § 4499 [U. S. Comp. St. 1901, p. 3060], for 
the enforcement of a penalty for violation of a statutory 
provision, is one in admiralty, and not a criminal pro- 
ceeding, and a decree dismissing the libel is appealable. 
—The Ben R.,U. S.C. C. of App., Sixth Circuit, 134 Fed. 
Rep. 784. 

3. ADOPTION—Age of Party.—The statutes of Louisiana, 
like those of Massachusetts, provide for the adoption of 
both adults and minors.—Succession of Caldwell, La., 38 
So. Rep. 140. 

4. ADVERSE PussSESSION—Kjectment.— Where C paid 
the price of land purchased by A, and took title,and A 
remained in possession, his possession and that of his 
heirs was permissive, and no prescription can be based 
thereon.—Doris v. Story, Ga., 50 8. E. Rep. 348. 

5, APPEAL AND ERROR—Absence of Necessary Party in 
Mandamus.—Where the absence of a necessary party in 
mandamus appeared on the face of the record, a decree 
in favor of relator would be reversed for want of juris- 
diction.—Powell v. People, Ill., 73 N. E. Rep. 795. 

6. APPEAL AND ERROR—Appealable Orders.—An appeaj 
from a nonappealable order may be dismissed by the 
court on its own motion.—Thornburg v. Gutridge, Ore., 
80 Pac. Rep. 100. 

7. APPEAL AND ERROR—ASsigning Errors and Cross- 
Errors.—Appellee, desiring a review of the amount of 
the judgment in case it be made a lien on his property, 
held required to assign cross -errors.—Taylor v. Colorado 
Iron Works, Colo., 80 Pac. Rep. 129. 

8. APPEAL AND ERROR—Directed Verdict.—Where, at 
the conclusion of the trial, both parties move for a di- 
rected verdict, the court is thereby authorized to find the 
ultimate facts,and the only inquiries on review are 
whether there was any proper evidence to sustain its 
findings and whether the law was correctly applied 
thereto.—Insurance Co. of North America v. Wisconsin 
Cent. Ry. Co.,U. 8S. C. C. of App., seventh Circuit, 134 
Fed. Rep. 794. 

9. APPEAL AND ERROR—Discretion of Court in Grant- 
ing New Trial.—Where there is nothing to indicate the 
specific grounds for grant of a new trial, it will be pre- 
sumed that court acted within its discretionary power.— 
Eggen v. Fox, Wis., 102 N. W. Rep. 1054, 

10. APPEAL AND ERROR—Evidence to Establish Will.— 
On an issue devisavit vel non, declarations of decedent, 
inconsistent with the existence of the will, held admis- 
sible.—Lappe v. Gfeller, Pa., 60 Atl. Rep. 1049. 

ll. APPEAL AND ERROR — Objections to Evidence.— 
Unanimous affirmance of judgment based on immateria 
evidence held not to preclude the court of appeals from 
considering the questions raised by the exceptions.— 
Woods Motor Vehicle Co. v. Brady, N. Y.,73 N. E. Rep. 
674. 





12. APPEAL AND RRROR—Opening Default Judgment.— 
A motion for leave to open a default so far as grounded 
on accident, mistake, or misfortune presented a question 
of fact only for the decision of the superior court.— 
Hutchinson v. Manchester 8t. Ry., N. H., 60 Ati. Rep. 1011 


13. APPEAL AND ERROR—Presumption as to Findings.— 
In the absence of a complete record, it will be presumed 
that the portions of the record omitted, if incorporated 
in the transcript, would sustain the findings of the 
decree.—Patterson v. Jobnson, IIl., 73 N. E. Rep. 761. 


14. APPEARANCE—Waiver of Special Appearance.—An 
answer to the merits without preserving a special ap- 
pearance previously entered renders the appearance 
general, and waives any rights under it asa special ap- 
pearance.—Hodges v. Brice, Wash., 80 Pac. Rep. 202. 


15, ATTACHMENT —Rights of Intervener.—A mortgagee 
who intervenes in an action of attachment against the 
mortgaged property, is entitled to notice of all subsequen¢g 
proceedings in the action.—Perkins v. Bailey, Wash., 80 
Pac. Rep. 177. 


16. ATTORNEY AND CLIENT—Disbarment.—In disbar- 
ment proceedings, the pardon of respondent attorney 
after conviction of crime in another state held not to 
obliterate stain on his moral character.—People v. Gil- 
more, IIl., 73 N. E. Rep. 787. 


17. ATTORNEY AND CLIENT—Puarchase of Clients’ Land. 
—A purchase by an attorney of his clients’ interest in 
land without their knowledge will be set aside, on con- 
siderations of public policy.—Levara v. McNeny, Neb., 
102 N. W. Rep. 1042. 

18. ATTORNEY AND CLIENT—Suit to Declare Trust.—An 
attorney employed to collect a claim cannot acquire for 
himself assets of the debtor which he should have sub. 
jected to the claim of his client, and when he has so ac- 
quired title the court will impress the property with a 
trust in favor of the client, regardless of the question 
whether or not the client had acquired a legal lien there- 
on.—Stanwood v. Wishard, U. 8. C. C.,S8. D. Iowa, 134 
Fed. Rep. 959. 


19. BANKRUPTCY — Construction Company. — A con- 
struction company, engaged in building bridges, 
wharves, etc., cannot be adjudged an involuntary bank- 
rupt, under Bankr. Act July 1, 1898, ch. 541, § 4b, 30 Stat. 
547 (U.S. Com. St, 1901, p. 3423), as a corporation en- 
“manufacturing, trading, or mercantile pursuits.’’—In 
re MacNichol Const. Co., U. 8. D.C., E. D. Va., 135 Fed. 
Rep. 979. 

20. BANKRUPTCY—Findings of Fact.—A finding of fact 
by a referee, approved by the district judge on review, 
will not be disturbed by the appellate court, unless 
manifestly unsupported by the evidence.—Jn re Law- 
rence, U.S.C.C. of App., Second Circuit, 134 Fed. Rep. 
843. 

21. BANKRUPTCY — Objection to Discharge. — Bank- 
rupts, who made a general assignment and ceased doing 
business two years before the passage of the bank- 
ruptcy act, cannot be denied a discharge on the ground 
of a concealment of property at the time of the assign- 
ment, nor because of their failure to keep books there- 
after.--In re Isaac Prager & —_ U.S. D.C., 134 Fed. 
Rep. 1006. 

22. BANKRUPTCY—Preferential Tansfers.—Transfer of 
notes to preferred creditor held not ground for filing 
petition in bankruptcy, under Bankr. Act July 1, 1898, ch- 
541, § 3, 30 Stat. 546 (U. S. Comp. St. 1901, p. 3422), where 
petition was filed more than four months after such 
act, and the creditors were chargeable with notice of 
the transfer.—In re Bogen, U.8. D.C., 2. D. Ohio, 184 
Fed. Rep. 1019. 


23. BANKRUPTCY — Property Held under Conditional 
Sale.—An adjudication in bankruptcy and the appoint- 
ment of a trustee operates as a seizure under process of 
property of which the banrupt was in possession under 
a conditional sale, and in Ohio vests the trustee with 
title for the benefit of all creditors as against the seller, 
unless the condition be evidenced in writing with the 
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township clerk, as required by Rev. St. Ohio, §§ 4155(2), 
4155(3).—In re Press-Post Printing Co.,U.8.D.C., 2. D. 
Ohio, 184 Fed. Rep. 998. 

24. BANKS AND BANKING—Limitation of Actions—The 
personal liability of shareholders in a national bank, 
under Rev. St. U. S. § 5151, held not a contract liability, 
making applicable the limitation prescribed by Balling- 
er’s Ann. Codes & St: Wash. § 4800, subd. 3.—McClaine v. 
Rankin, U. 8. 8. C., 25 Sup. Ct. Rep. 410. 

25. BANKS AND BANKING—Married Woman as Stock- 
holder.—A married woman, who was a stockholder in a 
national bank at the time it become insolvent, is subject 
to the statutory liability for an assessment made there- 
on, at least in the absence of any state statute disabling 
her from owning the stock in her own right. — 
Christopher v. Norvell, U.S. D.C. of App., Fifth Cir- 
cuit, 134 Fed. Rep. 842. 

26. BANKS AND BANKING—Rights of Finder of Note.— 
In an action on bank notes issued in 1856, under the 
evidence, plaintiff held a finder, or as having acquired 
the notes with notice of all the facts and subject to all 
the equities.—Pelletier v. State Nat. Bank, La., 38 So. 
Rep. 132. 

27. BANKS AND BANKING—A suit fer Deposit.—A suit 

for the balance of a deposit as per passbook will be 
~ maintained, where there is no plea of warrant of ami- 
cable demand, accompanied by a tender of the bal- 
ance.—McKnight v. Bank of Arcadia, La., 38 So. Rep. 172. 

28. BILLS AND NOTES— Bank as Collecting Agent.— 
Drawing a check on insolvent, but going, bank to which 
a draft is sent for collection, held a payment of the 
draft,in the absence of fraud.—North Carolina Corp. 
Commission vy. Merchants’ & Farmers’ Bank, N. C., 508. 
E. Rep. 308. 

29. BILLS AND NOTES—Payment Presumed After Ten 
Years.—Under the direct provisions of the statute, the 
time within which as a matter of law a note is presumed 
to be paid is 10 years.—United States Wringer Co. v. 
Cooney, Ill., 73 N. E. Rep. 803. 

20. BRIDGES — City’s Duty to Inspect.— A city must 
supervise and! inspect bridges, and in so doing must 
exercise reasonable care in the selection of persons 
competent to make the inspection.—City of Indianapolis 
v. Cauley, 73 N. E. Rep. 691. 

31. BROKERS—Burden of Showing Right to Commis- 
sions. — Where an agent claims a right to commissions 
out of the price received on the sale of land of his prin- 
cipal, the burden of proof is on him to show it.—Knotts 
v. Midkiff, La., 38 So. Rep. 158. 


32. BROKERS—Commissions.—Evidence held to sustain 
the valdiity of contract by which plaintiff was to reeeive 
a commission on a sale of property by defendant, and to 
support a findiag by the jury that a time limit in the con- 
tract had been waived by defendant.—Mitchell v. Duke, 
U.S.C. C., E. D. Pa., 134 Fed. Rep. 999 


33 BROKERS—Production of Purchaser.—A broker, to 
recover commissions, must have produced a purchaser 
ready, able, and wiling to take the property on terms 
authorized or satisfactory to the owner.—Neely v. 
Schultz, Wash., 80 Pac. Rep. 176. 


34. BUILDING AND LOAN ASSOCIATIONS—Payment to 
Unauthorized Officer.—Payment of money to building 
association to officer not authorized to receive it, to the 
knowledge of party making payment, held not payment 
to the association unless it receives the money.—Louch- 
heim v. Somerset Building & Loan Ass’n, Pa., 60 Atl. 
Rep. 1054. 

35. CARRIERS—Injury to Person Riding on Drover’s 
Pass.—One riding upon a drover’s pass is a passenger 
for hire, and his release of liability for damages on 
account of negligence of the carrier is invalid.—Weaver 
vy. Ann Arbor R. Co., Mich., 102 N. W. Rep. 1037. 


36. CARRIERS—Special Agreement Limiting Liability.— 
Before a carrier can claim immunity from a loss of goods 
by a special agreement, it must show that the agreement 
relieved it from the wrongful acts charged.—Chicago 
Great Western Ry. Co. v. Dunlap, Kan., 80 Pac. Rep. 34. 





37. CARRIERS —What Constitutes a Passenger.—Where 
a person pe a railroad station and purchases a ticket, 
hel ger.—Atchison, T. &S. F. Ry. Co. 
v. precy ten. 80 Pac. Rep. 31. 


38. CHATTEL MORTGAGES— Conditional Sales.—A. 
boiler purehased by acorporation under a conditional 
Sale held not covered by a mortgage on all the corpora- 
tion’s property prior to the vesting of title in the cor- 
poration by full payment oj the price.—Tilford v. At- 
lantic Match Co., U.S. 0.C., D. N. Jer., 134 Fed. Rep. 924. 


39. COLLISION—Excessive Speed in Fog.—A ferryboat 
and tugs, with a large tow, held in fault for a collision 
between the ferryboat and acanal boat in the tow off 
the ferry slip at Jersey City in a dense fog; the former 
for excessive speed and faifure to hear fog signals, and 
the latter for lack of power to handle the tow with rea- 
sonable dispatch.—U. 8. D. C., 2D. N. Y., 184 Fed. Rep 
1013. 

40. COLLISION—Tow and Crossing Steamer.—A tug 
navigating with tows in Norfolk Harbor in the night 
held liable for a collision between a tow and a crossing 
ferryboat, for violation of the starboard hand rule (30 
Stat. 101, art. 19[U.S8. Comp. St. 1901, p. 2883]]; and the 
tow also held in fault for failure to carry lights as re- 
quired by the inspectore’ rules.—Foster v. Merchants’ & 
Miners’ Transp. Co., U.S. D.C., E. D. Va.,134 Fed. Rep. 
v64. 

41. CONSPIRACY—Combination to Fix Price of Coal.— 
A combination to fix the price of coal held to amount to 
acommon law conspiracy.—Chicago, W. & V. Coal Co., 
v. People, Ill.,73 N. E. Rep. 770. 


f 42. CONSTITUTIONAL LAW—Arrest of Seamen Under 
Treaty Provision.—A state police officer can arrest, on 
requisition of a foreign consul, a seaman charged with’ 
insubordination, under treaty provision.—Dallemagne 
v. Moisan, U.S. S. C., 95 Sup. Ct. Rep. 422.. 


43. CONSTITUTIONAL LAW—Due Process of Law.—A 
prosecution fora felony by an information constitutes 
due process of law, within the fourteenth amendment to 
the Federal Constitution.—State v. Guglielmo. Ore., 80 
Pac. Rep. 103. 


44, CONSTITUTIONAL LAW—Peonage.—The holding of 
another in a state of peonage, though sanctioned by 
municipal or state law, iS within the prohibition against 
peonage contained in Rev Stat. U. S. §+ 1990, 5526 en- 
acted under provisioa of Const. U. S. Amend. 13, Clyatt 
v. United States, U. 8. S. C,. 95 Sup. Ct. Rep. 429. 


45. CONSTITUTIONAL LAW— Vested Rights.—Sess. 
Laws, p. 262, ch. 137,in relation to the} protection of 
occupants of land who have made improvements in 
good faith, held such that, if retrospective, it would be 
invalid, as affecting vested rights.—Investment Co. v. 
Hambach, Wash.,80 Pac. Rep, 190. 


46. CRIMINAL EVIDENCE—Admissions.—The mere fact 
that defendant was in custody when he made an admis- 
sion to the officer does not render evidence of such ad- 
mission inadmissible.—State v.{Exum, N. Car.,50 S E. 
Rep. 283. 


47. CRIMINAL EVIDENCE—Family Record as to Age of 
Child.—An entry in a family record of the age of a child, 
made by the father, is inadmissible in evidence, where 
he is alive and isa witness.—State v. Miller, Kan., 80 Pac. 
Rep. 51. 


48. CRIMINAL LAW—Review of Evidence to Sustain Con- 
viction.—Failure to request instructions to find for de- 
fendant will not prevent federal supreme court, in 
reviewing conviction of crime, from examining to see if 
there was any proof of a material element of the crime 
charged.—Clyatt v. United States, U. 8.S.C., 25 Sup. Ct. 
Rep. 429. 

49. CRIMINAL TRIAL—Motion in Arrest of Judgment.— 
Where accused moves in arrest of judgment on the 
ground that the indictment is defective, and the motion 
is sustained, he cannot thereafter allege that the in- 
dictment was good and that he was in jeopardy there- 
under.—Hill v. Nelms, Ga., 50 8. E. Rep. 344. 
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50. CRIMINAL TRIAL—Statement of Accused.—On trial 
of several persons jointly indicted, the statement of one 
of them not under oath eannot be considered in deter- 
mining the guilt of the others.—Berry v. State, Ga., 50 8, 
E. Rep. 345. 

51. DAMAGES—Punitive Damages.—Punitive damages 
held net allowable for negligence, unless it amount to 
wantonness.—Atchison K. & S. F. Ry. Co. v. Ringle, 
Kan., 80 Pac. Rep. 43. 

52. DEEDs—Evidence as to Sanity of Grantor.—That a 
person in a mentally unsound condition does an act 
which he would not be likely to do unless he was unduly 
influenced is some evidence of such influence.—How- 
ard v. Carter, Kan., 80 Pac. Rep. 61. 

53. ELECTRICITY—Regulation and Control.—The regu- 
lation and control of electric light companies is within 
the police power of municipal corporations.—Common- 
wealth Electric Co. v. Rose, Ill., 73 N. W. Rep. 780. 

54. EMBEZZLEMENT—Demand for Return of the Money. 
—Defendant, in a prosecution for embezzlement, before 
arrest, having voluntarily stated that the money was “‘all 
gone,” held not entitled to object that prosecutor had 
not demanded a return of the money.—State v. Blackley, 
N. Car., 50 S. E. Rep. 310. 

55. EMINENT DOMAIN—Expropriation Proceedings.— 
Where a juryin expropriation proceedings rests its ver- 
dict exclusively upon the opinions of its members, such 
verdict, if manifestly erroneous under the evidence, will 
be set aside.—City of Shreveport v. Noel, La., 38 So. Rep. 
137. 

56. EMINENT DOMAIN—Occupation of Street by Rail- 
road.—Owner of land occupied by railroad track at the 
time of purchase held not entitled to damages because 
the trains had become heavier and the track was changed 
from narrow to standard gauge.—Kakeidy v. Columbia & 
P. 8S. R. Co., Wash., 80 Pac. Rep. 205. 

57. EMINENT DOMAIN—Rights of Foreign Railroad Cor- 
poration.—A railroad corporation of another state, by 
merely complying with Ky. St. 1908, § 841, by filing its 
articles of incorporation, does not, under Const. Ky., § 
211, acquire the right to exercise the power of eminent 
domain or to subject the property of another to its use 
by legal proceedings, but such right, under the provis- 
ions of Ky. St. 1903, § 765, can only be acquired by a full 
incorporation in Kentucky under section 763.—Evans- 
ville & H. Traction Co. v. Henderson Bridge Co., U. 8. 
C.C., W. D. Ky., 134 Fed. Rep. 973. 

58. ESTOPPEL —Interest on Mortgage.—The agent for 
the mortgagee held not estopped to assert a claim for 
interest which it had remitted to the mortgage and not 
paid by the mortgagor.—Washingion Loan & Trust Co. 
vy. Ritz, Wash., 80 Pac. Rep. 174. 


59. EVIDENCE—Conditions Governing Indorsement of 
Check.—Indorsement of check in blank for amount of a 
note due the indorser of the check held not to preclude 
her from explaining the conditions under which she 
signed the check.—United States Wringer Co. v. Cooney, 
Ill., 73 N. E. Rep. 803. 


60. EVIDENCE— Opinion as to Sanity—A nonexpert 
may give his judgment as to the state of another’s mind; 
the weight of opinion being for the jury.—Howard v. 
Carter, Kan., 80 Pac. Rep. 61. 


61. EVIDENCE—Varying Written Contract b> Parol.— 
In an action against a partnershipona written contract 
signed by an individual by his Surname only, the fact 
that parolevidence is necessary and is introduced by 
plaintiff to identify such person as a member of de- 
fendant firm, and to show that he contracted for and on 
its behalf, does not render admissible parol evidence on 
the part of defendant to vary the terms of the writing. — 
Dunn v. Mayo Mills, U.S.C. C. of App., Third Circuit, 
134 Fed. Rep. 804. 


62. ExECUTION—Sheriff’s Deed.— Where a sale on exe- 
cution is subjected to redemption, the issuance of a 
certificate of purchase is not a prerequisite to the execu- 
tion of a sheriff's deed.—Armstead v. Jones, Kan., 80 
Pac. Rep. 56. ° 





68. EXECUTORS AND ADMINISTRATORS—Closing Suc - 
cession.—Where an administrator, who is also an heir, 
delivers the property of the succession to the widow 
and the heirs with the consent of a particular creditor, 
asto him the administration is terminated.—Barton v. 
Burbank, La., 38 So. Rep. 150. 

64. EXECUTORS AND ADMINISTRATORS—Knforcement 
of Contracts.—Where a contract for the purchase of land 
is made with executors, they have prima facie at least, 
the right to forfeit or enforce the contract by suit or 
otherwise.—Stein v. Waddell, Wash., 80 Pac. Rep. 184. 


65. EXECUTORS AND ADMINISTRATORS—Joining Tempo- 
rary Administrator in Ejectment Suit.—A temporary ad- 
ministrator has no interest in land, and naming him as 
coplaintiff in ejectment by the heirs was a misjoinder.— 
Doris v. Story, Ga., 50S, E. Rep. 348. 


66. EXECUTORS AND ADMINISTRATORS—Rights of Par- 
chaser of Heir’s Interest.—The purchaser of the interest 
of an heir to land owned by a deeedent held notto have 
such an interest as to entitle him tu apply for a sale 
thereof under Rev. St. 1899, § 150.—Stark v. Kirchgraber, 
Mo.,85 8S. W. Rep. 868. 


67. FEDERAL CouRTS —Creditor’s Suits. — Judgment 
creditors may maintain a suit in equity in a federay 
court toenforce a trust against a third party, where 
diversity of citizenship appears and the requisite amount 
is involved, although their judgments were obtained in 
a state court in suit of which the federal court would 
not have had jurisdiction.—Stanwood v. Wishard, U. 8S. 
Cc. C.,8.D. Iowa, 134 Fed. Rep. 959. 


68. FIRE INSURANCE—Cancellation of Policy.—A broker, 
authorized to place insurance for a railroad company, 
held to have no implied power to consent to the cancel- 
lation of policies after their delivery to the company, or 
to waive the prescribed notice on its behalf of an inten- 
tion to cancel by the insurer.—Insurance Co. of North 
America v. Wisconsin Cent. Ry. Co., U. 8. C. C. of App., 
Seventh Circuit, 134 Fed. Rep. 794. 


69. FIRE INSURANCE—Excessive Valuation.—Where, in 
an action on insurance polices, plaintiff and his wife 
gave unreusonable and incredible evidence, overborne 
by established facts, a verdict for plaintiff will be set 
aside.—Rovinski v. Northern Assur. Co., Me., 60 Atl. 
Rep. 1025. 

70. FIRE INSURANCE —Waiver of Provision Respecting 
Title.—An insurance company held to have waived the 
condition in the policy as to assured’s title to the prop- 
erty.—Farmers’ Mut. Fire Ins. Co. v. Jackman, Ind.,73 
N. E. Rep. 730. 


71. FRAUDS, STATUTE OF—Sale of Growing Grass.—The 
cutting of a portion of the growing grass sold under a 
verbal contract by the purchaser is not a sufficient part 
performance to take the contract out of the statute of 
frauds.—Ross v. Cook, Kan., 80 Pac. Rep. 38. 


72. FRAUDULENT CONVEYANCES—Possession.— Where 
a sale of goods in Colorado was made in Illinois, not to 
take effect until the buyer could take possession, it was 
not fraudulent for failure of the buyer to take possession 
until three days after execution of the bill of sale. - First 
Nat. Bank v. Follett, Colo., 80 Pac. Rep. 147. 

73. FRAUDULENT CONVEYANCE—Rights of Partnership 
Creditors.—Firm creditor held entitled to pursue part- 
nership property, or its proceeds, transferred by a valid 
agreement to an individual partner, by reason of his 
status ascreditor of such partner.—Schwarz, Rosenbaum 
& Co. v. Barley, Ala., 38 So. Rep. 119. 

74. GAMING—Playing Pool.—Playing pool under an 
agreement that the loser shall pay for the use ef the table 
is betting at pool table, within Pen. Code 1895, § 401.— 
Hopkins v. State, Ga., 50S. E. Rep. 351. 

75. @AMING—Undisclosed Intention of One Party.—A 
principal’s undisclosed intention to treat a purchase of 
wheat as a gambling transaction held not to render the 
broker’s act in purchasing the wheat unlawful.—Hocomb 
v. Kempner, Ill., 78 N. E. Rep. 740. 

76. GUARDIAN AND WaRD—Purchase by Guardian on 
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Oredit —A guardian cannot bind the estate of his ward 
by a contract for a purchase on credit, though the goods 
are necessaries.—Fidelity & Deposit Co. of Maryland v. 
M. Rich & Bros., Ga., 50S. E. Rep. 338. 

77. HOMESTEAD—Conveyance of Right of Way to Rail- 
road.—Property occupied by a husband and wife held 
homestead, so that the husband could not convey arail- 
road rightof way by adeed ip which the wife did not 
join —Gulf, B. &G. N. Ry. Uo. v. Lewis, Tex., 85 S. W. 
Rep. 817. ; 

78. HUSBAND AND WIFE—Jurisdictional Amount on 
Appeal.— Where the wife sues for personal injuries, and 
the husband joins, claiming medical and other expenses, 
the test of appellate jurisdiction is the sum total of both 
demands —LaGroue vy. City of New Orleans, La., 38 So. 
Rep. 160. 

79. INDEMNITY—Construction of Bond.—An employer's 
indemnity bond considered, and held, that the obligor 
was not liable for the price of goods bought by the per- 
son named as employee.—Orion Knitting Mills v. United 
States Fidelity & Guaranty Co., N. Car., 50 S.. E Rep. 304. 


80. INDICTMENT AND INFORMATION—Separate Offenses. 
—The stealing of articles belonging to two or more per- 
sons at the same time and place constitutes but one of- 
fense, and may be charged in one indictment.—State v. 
Clark, Ore., 80 Pac. Rep. 101. 

81. INJUNCTION—Reclamation Distriet in California.— 
Acourt of equity is without authority to enjoin a board 
of supervisors in California from acting on a petition for 
division of a swamp land reclamation dictrict, jurisdic- 
tion over the same being conferred on such board by 
statute (Pol. Code Cal. §§ 3446-3493).—Rico v. Snider, U. 
8. C.C., N. D. Cal., 184 Fed. Rep. 953. 

82. INJUNCTION — Restraining Legislative Action of 
Municipal Body.—Where proposed legislation is within 
the power and jurisdiction of a municipal body, a court 
of equity is without power to enjoin such body from act- 
ing thereon.—Rico v. Snider, U. 8.C.C., N. D. Cal., 134 
Fed. Rep. 953. 

83. INTOXICATING LIQUORS — Typewritten Signatures 
to Remonstrance.—A person having written authority 
may sign the names of voters toa remonstrance against 
the issue of a liquor license.—Ardery v. Smith, Ind., 73 
N.E. Rep. 840. 

64. JUDGMENT—Findings of Fact.—The rendition of a 
judgment without a finding to support it is not void, but 
is a mere irregularity or error.—School Dist. No. 3, Car- 
bon County vy. Western Tube Co., Wyo., 70 Pac. Rep. 155. 


85. JUDGMENT—Res Judicata Affected by Record Pre- 
sented.—Plea of res judicata must be tried by the record 
as presented, and replication denying identity of issue 
raises no question for the jury.—Miller v. Buckley, Miss., 
38 So. Rep. 99. 

56. Jury — Familiarity of Deceased’s Relative with 
Jury.—Familiarity of father-in-law of deceased with 
jury on trial for homicide held irregular, if not fatally 
erroneous.—Cook v. State, Miss., 38 So. Rep. 113. 

87. JUSTICES OF THE PEACE—Garnishment.—Ulaimant 
to the fund, brought into court by garnishment issued 
ona judgment, cannot question the validity of the judg- 
ment, when acquiesced in by the party against whom it 
was rendered.—Field v. Peel, Ga., 50S. E. Rep. 346. 

88. LANDLORD AND TENANT—Agreement to Repair.— 
Where, after the execution of a lease not obligating the 
landlord to make repairs, he agrees so to do, the agree- 
ment is without consideration and unenforceable.— 
Rhoades v. Seidel, Mich., 102N. W. Rep. 1025. 

89. LANDLORD AND TENANT—Lien On Crops.—A land- 
lord can maintain neither trover, trespass, nor case 
against a third person for removal of produce which has 
never been delivered to him by his tenants.—Baker v. 
Cotney, Ala., 38 So. Rep. 131. 

90. LICENSES—City Ordinances.—A city ordinance li- 
censing and taxing all drays and vehicles used in a city 
for hire held not void for want of uniformity, in that 
ordinary livery vehicles were not taxed.—City of Des 
Moines v. Bolton, Lowa, 102 N. W. Rep. 1045. 





91. Live INSURANCE—Compelling Payment of Premium 
Note.—Since insurer could not compel the continuance 
of the imsurance, nor the payment of subsequent 
premiums, it could not collect a note given therefor.— 
Union Mut. Life Ins. Co. v. Adler, Ind., 73 N, E. Rep. 835, 


92. LIFE INSURANCE—Grace for Payment of Premium. 
—A provision in a life policy for a grace of 80 days in the 
payment of annual premiums construed, and held to keep 
the policy in force during such period of grace, and, on 
the death of the insured, to entitle his representatives to 
make the payment within the time allowed.—Taylor v. 
Provident Sav. Life Asur. Soc., U.S.C. C0., W. D. Pa., 134 
Fed. Rep. 932. 

93. LIMITATION OF ACTIONS—Action in Ejectment by 
Heirs.—Where C paid for land bought by A, and took 
title, and A remained in possession, and on O’s death his 
heirs brought ejectment, that the claim against A for the 
price was barred by limitations would not affect the ac- 
tion.—Doris v. Story, Ga., 50 S. E. Rep. 348. 

94. LIMITaTION OF ACTIONS—Action on Life Policy.— 
Before an insurance company will be estopped from 
pleading limitations to a suit on the policy, it must ap- 
pear that it prevented the bringing ot the suit within the 
stipulated time.—Metropolitan Life Ins. Co. v. Caudle, 
Ga., 50 8. E. Rep. 837. 

95. LIMITATION OF ACTIONS—Title Through Deed of 
Non Compus —Limitations will not run in favor ofa 
person claiming under a deed made by one mentally un- 
sound and under the undue influence of the grantee.— 
Howard v. Carter, Kan., 80 Pac. Rep. 61. 

%. MANDAMUS—Parties.—Where a necessary party was 
not made a party in mandamus, his absence could not be 
waived by any party to the proceeding.—Powell v. People: 
Ill., 73 N. E. Rep. 79. 

97. MANDAMUS—Payment of Salary.— Mandamus wil\ 
not lie to compel the superintendent of police of a city 
to pay a salary to an employee of his department, when 
the city council has made no appropriation for payment 
of the salary.—Fitzsimmons v. O’Neill, Ill.,73 N. E. Rep- 
797. 

98. MASTER AND SERVANT—Assumed Risk.—An itjury 
of a laborer while siacking a small quantity of lime to 
make whitewash, resulting from his using too little water 
at a time, causing asudden vaporization, which{threw 
the hot lime in his face, held not due to any negligence 
or breach of duty on the part of the master, but to an 
ordinary risk .of the employment, assumed by the ser- 
vant; the master having no better means of the knowl- 
edge of the danger than himself.—Roessler & Hasslacher 
Chemical Co. v. Peterson, U. 8S. C. C. of App., Third 
Circuit, 133 Fed. Rep. 789. 


99. MASTER AND SERVANT—Defective Appliances.—The 
master is bound to exercise due care to furnish reason- 
ably safe and sufficient appliances and to see that they 
are maintained in that condition.—Burns v. Ruddock, 
Orleans Cypress Co., La., 38 So. Rep. 157. 


100 MASTER AND SERVANT— Defective Railroad Track.— 
Where a log train running at an unusual speed downa 
grade was derailed ata place where the ties were decayed 
and did not hold the spikes, the owner of the track was 
liable.—Fuller v. Tremont Lumber Co., La., 38 So. Rep. 
164. 

101. MASTER AND SERVANT—Fellow Servants.—A mem. 
ber of a pile-driving crew held a fellow servant witha 
machinist employed to repair stationary engine located 
in the midst of the work —Atchinson & E. Bridge Co. v. 
Miller, Kan., 80 Pac. Rep. 18. 

102. MASTER AND SERVANT—Injury to Miner.—A miner, 
injured by a rock falling from the roof ofthe roomin 
which he was working, owing to the master’s failure to 
comply with Burns’ Ann. St. 1901, § 7473, held not to have 
assumed the risk.—Diamond Block Coal Co. v. Cuthbert- 
son, Ind., 73 N. E. Rep. 818. 

103. MASTER AND SERVANT—Operating Cars too Close 
to Electric Pole.—Railroad company held guilty of neg- 
ligence in continuing to operate its trains in such close 
proximity to pole of electric lighting company as to en- 
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danger its employees.—South Side Elevated R. Co. v. 
Nesvig, Ill., 73 N. E. Rep. 749. 

104. MASTER AND SERVANT — Vice Principals. — The 
master cannot delegate his duty of seeing thatthe num- 
ber of persons employed on a work is sufficient to pre- 
vent unnecessary risk.—Alabama Great Southern R. Co, 
v. Vail, Ala., 88 So. Rep. 124. 

105. MINES AND MINERALS—Suit to Quiet Title.—A bill 
to quiet title to a mining claim and to the ore beneath 
the surface, which alleges ownership and possession in 
complainant, is not insufficient, as showing that com- 
plainant has an adequate remedy at law, because of 
further allegations that defendant has wrongfully en- 
tered upon and removed ore bodies beneath the surface 
through underground workings, and threatens to extend 
such workings therein.—United States Min. Co. v. Law- 
son, U. 8S. C. C. of App., Eighth Circuit, 134 Fed. Rep. 
769. 

106. MONOPOLIES—Combination to Fix Prices. — The 
members of an unlawful combination to fix the price of 
a commodity are not relieved from eriminal respon- 
sibility therefor by the fact thatthe organization was 
voluntary and that no articles of association were re- 
duced to writing.—Chicago, W. & V. Coal Co. v. People 
IIL., 73 N. E. Rep. 770. i 

107. MoRTGAGES—Sale and Reconveyance Agreement.— 
A conveyance of mortgaged real estate, on cancellation 
of the mortgage debt, accompanied by an agreement to 
reconvey on payment of the debt, interest, etc., within 
three years, held a sale and nota mortgage.—Dabney v. 
Smith, Wash., 80 Pac. Rep. 199. 

108. MUNICIPAL CORPORATIONS— Assessing Benefits of 
Street Improvements.—Pierce’s Code, § 5071, held not 
to prevent an assessment of benefits against a portion of 
a tract of land not taken fora street opening after a de- 
termination that such portion has not been damaged by 
the improvement.—Quirk v. City cf Seattle, Wash., 80 
Pac. Rep. 207. 

109. MUNICIPAL CORPORATIONS — Excessive Assess- 
nent for Paving.—A property owner excessively assessed 
for paving, who did not tender the proper amount, could 
not litigate the question as to what would have been a 
proper assessment.—City of Denver v. Londoner, Colo., 
80 Pac. Rep. 117. 

110. MUNICIPAL CORPORATIONS—Lien for Street Im- 
provements —A lien forstreet improvement assessments 
is paramount to a mortgage existing at the timethe pro- 
ceedings leading up to the eonstruction of the improve- 
ments were in progress.—Chase v. Trout, Cal., 80 Pac. 
Rep. $1. . 

111. MUNICIPAL CORPORATIONS — Notice to Abutting 
Owners of Street Improvements —Where abutting prop- 
erty owners are not given notice of proposed street im- 
provements, as required by Burns’ Ann. St. 1901, § 4294, 
the proceedings may be attacked collaterally.— Daly v. 
Gubbins, Ind., 73 N. E. Rep. 833. 

112. MUNICIPAL CORPORATIONS—Ordinance Pertaining 
te Wooden Buildings.— City council or board of trustees 
of a city or village organized under the city and village 
act may pass ordinances regulating the construction or 
removal of wooden buildings within their corporate 
limits.—Patterson v. Johnson, IIl.,73N. E. Rep. 761. 

113. MUNICIPAL CORPORATIONS—Publication of Sewer 
Ordinance.—The fact that an ordinance creating astorm 
sewer district was pnblished on Sunday did not invali- 
date the assessment.—City of Denver v. Dumars, Colo., 
80 Pac. Rep. 114. 

114, MUNICIPAL CORPORATIONS — Testing Validity of 
Excessive Improvement Assessment.—Property owners, 
seeking relief from an excessive improvement assess- 
ment in a suit to annul the same, must pay or tender the 
amount of a correct assessment.—City of Denver v. Ken- 
nedy, Colo., 80 Pac. Rep. 122. 

115. NAVIGABLE CHARTERS—Renewal of Superstructure 
of Bridge.—A court will not enjoin a railroad company, 
at suitof the United States, from rebuilding the super- 
structure of a bridge maintained under a right given by 
congress, where no additional obstruction is caused 





thereby to navigation.—United States v. Parkersburg 
Branch R. Co., U.S.C. C., W. Va., 184 Fed. Rep. 969. 

116. NEGLIGENCE—Machinery Attractive to Children. 
—In an action for injuries to a child while playing 
around machinery, the complaint must allege that there 
was either an actual or an implied invitation to.children 
to play about the machinery.—Driscoll v. Clark, Mont., 
80 Pac. Rep. 1. 

117. PARENT AND CHILD—Custody of Child.—The night 
of the father, as against the mother, to the custody of 
his children, is governed by the welfare of the children. 
—Taylor v. Taylor, Va., 50S. E. Rep. 273. 

115. PATENTS — Experimental Use. — The experiments 
made during the experimental use of an invention must 
be in perfecting the invention as described and shown. 
Experiments made in testing parts of the machine not 
covered by the invention will not have the effect of ex- 
tending the two-year period of limitation.—Eastman v. 
City of New York, U.S. C. C. of App., Second Circuit, 184 
Fed. Rep. 844. 

119. PATENTS—Infrinvgement and Violation of Injunc- 
tion.—Where infringing machines were made and sold 
by defendant on advice of expert and attorney, under 
letters patent granted after the issue of the patent in 
suit, he should not, though an infringer in fact, be pun- 
ished in contempt proceedings.—Goss Printing Press Co. 
v. Scott, U. 8. C. C., D. N. Jer., 184 Fed. Rep. 880. 

120. PLEADING—Separating Cause of Action.—Petition 
held to state three causes of action, so that a motion to 
require these three causes to be separately stated and 
numbered was proper.—Burdick v. Carbondale Inv. Co., 
Kan., 80 Pac. Rep. 40. 

121. PRINCIPAL AND AGENT—Construction of Contract. 
—The neglect of plaintiff's agent to perform his duties 
under a contract with defendant is no basis for recovery 
of damages from the defendant.—N. B. Brown & Co. v. 
St. John Trust Co., Kan., 80 Pac. Rep. 37. 

122, PRINCIPAL AND AGENT—Delegation of Authority 
by Agent.—A person authorized by a corporation to act 
in its behalf as to all matters pertaining to the insurance 
of its property, including the fixing of rates and the ac- 
ceptance and concellation of policies, cannot delegate 
his power to another.—Insurance Co. of North America 
v. Wisconsin Cent. Ry. Co., U.S. C. C. of App., Seventh 
Circuit, 124 Fed. Rep. 794. : 

123. PRINCIPAL AND AGENT — Ratification of Agent’s 
Contract.—The bringing of an action by u principal 
against his agent ia the purchase of landsforthe amount 
of a commission secretly paid him by the vendor does 
not operate to ratify the coutract, so as to discharge the 
vendor from liability in damages forfraud and deceit, 
by which, with the assistance of the agent, the sale was 
induced.— Barnsdall v. O’Day, U. 8. C. C.of App., Third 
Circuit, 134 Fed. Rep. 828. 

124. PUBLIC LANDS—Review as to Findings of Fraud.— 
Concurrent findings of two lower courts that patentee of 
lands was not guilty of fraud in acquiring title will not 
be disturbed by the Supreme Court, where the suit was 
begun 40 years after the alleged fraud and the evidence 
was conflicting.—United States v. Stinson, U. 8. 8. U., 26 
Sup. Ct. Rep. 426. 

125, RAILROADS— Duty Towerd Trespassers.— Tres- 
passers have not the right to exact from Yailroad com- 
panies the same care for their safety as can their em- 
ployees and passengers.—Gilliam v. Texas & Pac. Ry. Co. 
La., 38 So. Rep. 166. 

126. RAILROADS — Lien of Mortgage. — Claim for ties 
necessary to preservation of railroad, furnished within 
six months of appointment of receiver, held not en- 
titled to preference over a mortgage lien recorded before 
the comtract for ties was made.—Gregg v. Metropolitan 
Trust Co., U. 8. 8.C., 26 Sup. Ct. Rep. 415. 

127. RAILROADS—Proximate Cause of Fire.—Where a 
fire was negligently set out by a railroad company, but 
was temporarily arrested, but rekindled and destroyed 
considerable property, it cannot be said that the final 
loss was not result of original negligence.—St. Louis & 
8. F. R. Co. v. League, Kan., 80 Pac. Rep. 46. 
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128. RECEIVERS — Wrongful Procurement. — Persons 
who wrongfully procure the appointment of a receiver 
for a going and solvent corporation held trespassers ab 
initio after such appointment is declared void —Thorn- 
ton-Thomas Mercantile Co. v. Bretherton, Mont., 80 
Pac. Rep. 10. 


129. REMAINDERS—Contingent Interest.—The interest 
of remaindermen in certain real estate held a title vest- 
ing on the happening of a contingency, and that a deed 
to such interest was enforceable in equity.—Kornegay 
v. Miller, N. Car., 508. E. Rep. 315. 

130. SALES—Burden of Proving Fraud—In an action 
by the seller to recover the price of a chattel, the burden 
is on the buyer to prove that the execution of the con- 
tract of sale,;was induced by fraud. — National Cash 
Register Co. v. Townsend Grocery Store, N.Car., 50 8. E. 
Rep. 306. 

131. SALES. Construction of Contract —A provision in 
a written contract for the sale and purchase of a stated 
quantity of goods, “deliveries to be made as wanted un- 
til further agreement,” does not give the purchaser the 
right to decline to take the goods bought, no matter 
when tendered; but he is bound to accept them within 
a reasonable time.—Dunn v. Mayo Mills, U.S. C.C. of 
App., Third Circuit, 134 Fed. Rep. 804. 

132. SALES — Lex Loci Contractus.—Lez loci contractus 
held to govern a contract of conditional sale, as con- 
cerned the rights of a purchaser from the vendee.— 
Studebaker Bros. Co. of Utah v. Mau, Wyo , 80 Pac. 
Rep. 151. 

133. SALES—Rescission for False Representations.—A 
purchaser held entitled to rescission of a contract of 


purchase induced by false representations. — Jesse 
French Piano & Organ Co. v. Nolan, Tex., 8 8. W. 
Rep. 821. 


184. SCHOOLS AND SCHOOL DISTRICTS Statutory Limit 
of Indebtedness.—The issuance of a warrant by a school 
district, in payment for property purchased, is not the 
incurring of an indebtedness, but the indebtedness is 
incurred at the date of the purchase.—School Dist. 
No. 3, Carbon County v. Western Tube Co., Wyo., $0 
Pac. Rep. 155. 

135. SHIPPING—Carriage of Gasoline Automobile.—The 
carrying by a steam ferryboat of a gasoline automobile, 
in which the motive power is generated by passing an 
electric spark through a compressed mixture of gasoline 
and air in the cylinder, causing intermittent explosions, 
is a violation of Rev. St. § 4472, as amended by Act Feb. 
20, 1901, ch. 386, 31 Stat. 799 (U. S. Comp. St. 190], p. 3050), 
where the machine is run on and off the boat under its 
own power.—U.S8. D.C., 2. D. N. Y., 144 Fed. Rep. 909. 


136. SHIPPING—Health of Passengers.—A stipulation in 
acontract for transportation across the ocean consid- 
ered, and held to render the carrier liable for injury to 
the health of a passenger, resulting from failure to pro- 
vide proper food and lodging ,during quarantine.—Lar- 
sen v. Allan Line 8.8. Co., Wash., 80 Pac, Rep. 181. 


137. SHIPPING—Injary to Scow while Being Towed in 
Ice.—The city of New York held liable for injury toa 
scow inits employ while being towed in floating ice, 
because of the absence of ordinary care as bailee 
in permitting the scow to remain moored in an obvi- 
ously dangerous place, from which it became necessary 
to move it —The Three Brothers, U.S. D. C., 2. D.N. Y. 
134 Fed. Rep. 1001. 

138. SHIPPING—Negligent Speed of Vessei Passing 

Dock.—A large steamship, which passed a dock at such 
speed that her swell caused a lighter, which was dis- 
charging, to dump a large part of her deck load of ma- 
hogany logs, some of whieh were lost, held liable for 
the loss and for damage to the lighter.—The Kaiser 
Wilhelm der Grosse, U. 8. D. C. 2 D.N. Y., 134 
Fed. Rep. 1012. 
139. ST aTUTES —Construction—Statutes should beso spec 
ified, if possible, that they will be harmonious, and that 
effect may be given to every clause and section.—City 
of Denver v. Campbell, Colo., 80 Pac. Rep. 142. 





140.STATUTES—Statement of Case.—The statute author- 
zingita party on whom the burden rests to state his case 
is permissive only, and the issues are made, not by it, 
but by the pleadings.—Stewart v. Rogers, Kan., 80 Pac. 
Rep, 58. 

141. TAXATION—Review of Assessments.—After tax 
rolis have been paased upon by local boards of review, 
and are properly certified by the members thereof, no 
change can be made by the board, or any assessing 
ofticer.—Bialy v. Bay City, Mich., 102 N. W. Rep. 1033. 

142. TAXATION—Vacating Tax Sale.—Where a bill 
sought to set aside a tax sale, the fact that the certificate 
of sale had been surrendered and a deed issued before 


“the bill was filed did not deprive the court of jurisdic 


tion to vacate the lot.— Glos v. Hayes, Ill., 13 N. E. Rep 
802. 

143. TELEGRAPHS AND TELEPHONES.—Error in trans- 
mission of Message.—The sender ot a message cannot 
recover for error in transmission, where the company 
bad no notice of the probable consequences of negli- 
gence —Newcome v. Western Union Tel. Co., N. Car., 50 
S. E. Rep. 279. 

144. TRADE-MARK AND TRADE-NAME — Imitation of 
Labeland Dress of Goods.—Where there is such resem- 
blance in the appearance and dress of similar articles 
put upon the market by different dealers as is calculated 
to deceive purchasers as to their identity, and to evi- 
dence simulation and design on the part of one who 
entered the field latest, such facts are sufficient to 
establish unfair competition and entitle the older dealer 
to an injunction.—Bickmore Gall Cure Co. v. Karns, U 
8. C. u. of App. Third Circuit, 134 Fed. Rep. 833. 

145. TRIAL—Application to Poll Jury.—A request that 
the jury be polled when they first reported that they 
could not agree held premature.—Cable v. State, Miss. 
38 So. Rep. 98. 

146. TRUSTS—Property Acquired by Attorney Adverse 
to Client.- A suit in equity by clients against an attorney 
for the declaration of a trust in property purchased by 
defendant while acting in their behalf, in fraud of their 
rights, will not be held barred by laches, because of a 
delay of six years before bringing suit, where complain- 
ants resided at a distance and had no knowledge of the 
transaction.—Stanwood v. Wishard, U.S. C. C., D. Iowa, 
133 Fed. Rep. 959. 

147. VENDOR AND PURCHASER—Mutual Covenants.— 
Vendor held not entitled to sue to forfeit the contract 
for nonpayment of purchase price without tendering a 
deed in compliance with the covenants of the contract. 
—Stein v. Waddell, Wash., 80 Pac. Rep. 184. 

148. VENDOR AND PURCHASER—Negotiations Contem- 
plating Written Contract.—Negotiations as to a contract 
for sale of immovable property contemplate contract in 
writing, and until there is such either party to the nego- 
tiation may withdraw.—Levy v. Levy, La.. 38 So. Rep. 
155. 

149. WATERS AND WATER COURSES—Rules Respecting 
Surface Water.—Rule of the civil lawis the rule of prop- 
erty in this state with regard to the rights and duties of 
parties with respect to surface water.— Wood v. Moulton 
Cal., 80 Pac. Rep. 92. 

150. WHARVES—Injury to Vessel from Broken Spile.— 
A wharf owner held liable for an injury to a barge prop- 
erly moored to his wharf, from settling with the falling 
tide upon a droken spile, which could have been discov 
ered and removed by such owner by the exercise of a 
fair degree of care.—Barber v. Lockwood, U.S. D. C., D. 
Conn., 134 Fed. Rep. 985. 

151. WILLS—Devise of Land in Another State.—The va- 
lidity of a will made in Louisiana by a citizen of Louis- 
iana, bequeathing real estate in Mississippi, must be 
tested by the laws of Mississippi.—Succession of Haslin, 
La., 38 So. Rep. 174. 

152. WITNESSES—Admission of Evidence.—An affidavit 
of W., made the uext morning after the homicide in the 
presence of defendant’s wife, held admissible in evidence 
to corroborate W. and contradict defendant’s wife.— 
State v. Exum, N. Car., 50S. E. Rep. 283. 











